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JOSEPH F. FARIBAULT v. HORACE ELY et al, 


(67) From Washington. 


The contents of a letter directed to an endorser of a bill of exchange 
at his residence, giving him notice of its dishonor, may be 
proved by parol, without notice to produce the original. 

Per Toomer, Judge.—Notice to produce papers in the possession of 
the opposite party is unnecessary in three cases— 

ist. Where a duplicate original is offered. 

2d. Where the instrument to be proved is a notice. 

3d. Where the action is of a kind to give the opposite party notice 
that he is charged with the custody of the paper, as in trover 


for a note. 


Assumpsit against the defendants, as the drawer and 
endorsers of a bill of exchange drawn by the defen- 
dant Ely upon his correspondent in New York, which 
was regularly protested for non-acceptance and non-pay- 
ment. To prove notice to the defendants the plaintiff 
introduced the deposition of a notary, who swore that 
he addressed to each of the defendants, at the proper 
post-office, a letter giving them notice of the dishonor 
of the bill. The defendants objected to this evidence, 
and contended that notice should have been given them 
to produce those letters upon the trial, before the plain- 

tiff could give seeondary evidence of their con- 

(68) tents. The objection was overruled by his Honor, 

Judge DonneELL, and a verdict returned against 
the defendants, who appealed to this Court. 
[61] 
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= 


The case was submitted, without argument, by Hogg, 
for the appellants, and by Iredell, for the plaintiff—the 
latter citing Lindenberger v. Beall, 6 Wheat., 104; and 
Johnson vy. Haight, 13 John. Rep., 470. 





Toomer, Judge.—It is a general rule that secondary 
evidence shall not be admitted to prove the contents of 
any written document in the possession of the adverse 
party, unless notice has been given to produce it on 
the trial. From the operation of this rule are excepted 
notices which have been served during the pendency of 
the suit—for the obvious reason that if they were not 
excepted the rule would extend to every successive no- 
tice ad infinitum. In principle it would seem that the 
exception was limited to notices given, pending the suit, 
to produce some document for the purpose of evidence 
on the trial of the cause, and that the general rule would 
embrace other notices (2 Starkie on Ey., 974). But 
modern, decisions have extended the exception, and it 
now appears to embrace three descriptions of cases. 

A notice given during the progress of the cause to pro- 
duce a paper for the purpose of evidence is formal in its 
character, and comes within the reason of the exception. 
But a notice which has been given before the commence- 
ment of the suit, which makes an essential part of the 
cause of action, which is a link in the chain of plaintiff’s 
right to recover, is of a different character, and would seem ° 
to require the best evidence the nature of the case would 
admit and all the cautions which the rules of evidence 
prescribe. 

The application of this principle to a notice given by ' 
letter to the endorser of a promissory note, informing 

him of its dishonor by the maker, was sanctioned 

(69) by Lord Kenyon, at Nisi Prius, in the case of 

Shaw vy. Markham (Peake’s Rep., 165), where he 
said: ‘‘ No evidence of the contents of the letter can be 
received without a notice to produce it.’’ The same rule 
was also applied by Lord Ellenborough, in Langdon v. 
Hulls (5 Esp. Rep., 156), to the drawer of a bill of ex- 
change, who had been notified by letter of the dishonor 
of the bill. But latter decisions have included within 
the exception to the general rule notices given by letter to 
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drawers and endorsers, of the dishonor of bills and notes. 
These recent adjudications are referred to in 2 Starke on 
Ey., 260, and in Chitty on Bills, 406; in each of which 
the subject is‘spoken of as doubtful, and the practioner 
is advised, from abundant caution, to give notice to pro- 
duce the letter. In Ackland v. Pearce (2 Camp., 601) 
LeBianc, Judge, admitted secondary evidence against 
the drawer of a bill; and in Roberts v. Bradsyaw (1 
Stark. Rep., 28) Lord Ellenborough was of opinion that 
a letter acquainting a party with the dishonor of a bill 
was in the nature of a notice, and that it was unneces- 
sary to prove a notice to produce such a letter; thereby 
overruling his decision in Langdon v. Hulls; but the case 
was decided upon another ground. And in Lindenberger 
et al. v. Beall (6 Wheat, 104) the judges of the Supreme 
Court of the United States unanimously decided, that 
against the endorser of a promissory note, ‘‘it was un- 
necessary to give notice to the defendant to produce the 
letter ’’ notifying him of the dishonor of the note, and 
sanctioned the admission of secondary evidence to prove 
the contents thereof, without giving notice to produce 
the letter on the trial. These adjudications expressly 
bring within the exception to the general rule, notices to 
drawers and endorsers of bills and notes, they directly 
decide the point now before this Court. They emanate 
from too much wisdom and judicial experience, to be 
rashly disregarded. They are entitled to high respect, 
and I must allow them the weight of authority. 
In Colling v. Treweck (6 Barn. & Cress., 394— 
(70) 18 Eng. Com. Law Rep., 208) it was decided. by 
the Court of King’s Bench, in 1827, that the copy 
of an attorney’s bill, not signed by the attorney, the 
original of which, duly signed, had been delivered to 
the defendant, may be given in evidence, without notice 
to produce the original. Bay ey, Judge, in delivering 
the opinion of the Court, distinctly points out those cases 
in which it is unnecessary to give notice to produce a 
document in the possession of the adverse party to jus- 
tify the admission of secondary evidence. He says there 
are three descriptions of cases, where notice to produce 
an instrument is unnecessary. First, where the instru- 
ment produced and that to be proved are duplicate origi- 
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nals ; secondly, where the instrument to be proved is a 
notice, as a notice to quit, or a notice of the dishonor of a 
bill of exchange; thirdly, where, from the nature of the ° 
suit, the adversary must know that he is charged with 
the possession of the instrument, as in an action of trover 
for a bond or note. In Kine v. Beaumont (3 Brod. «& 
Bing., 228) the Court of Common Pleas, after consult- 
ing the judges of the other Courts, held that the copy of 
an original letter, giving notice of the dishonor of a bill, 
was admissible, without notice to produce the original ; 
and Da.uas, Chief-Justice, said he could not perceive the 
difference between a duplicate original and a copy made 
at the time. 

The holder must show that he has used due diligence 
to give notice of the default. If the party to be served 
with notice reside in a different place or city, notice may 
be sent by letter through the post-office. Putting the 
letter in the office in due season, properly directed and 
containing legal notice, is sufficient. The holder is not 
responsible for the safe carriage of the letter; he is not 
bound to prove that it came to the hands of the defen- 
dant. If the defendant received the letter, and it did not 
contain proper notice, or was not put in the office in due 

time, as may be ordinarily ascertained by refer- 

(71) ence to the post-marks, or there was any circum- 

stance appearing upon the face of the letter, or 
connected with it, to discharge him, he would certainly 
have it at the trial to shield himself from the claim. If 
it never reached the defendant, notice to produce it could 
not avail him, for then the secondary evidence would be 
admitted, of the introduction of which he now complains. 
In neither event could the defendant be injured, without 
gross negligence on his part. The bringing of the action 
is also of itself a species of notice to the defendant to pro- 
duce the letter, or to be bound by secondary evidence. 
The notice to produce the letter may then be considered 
more as a matter of form than of substance. These are 
the reasons which occur to me for excluding from the 
operations of the general rule notices to drawers and en- 
dorsers of the dishonor of bills and notes, and for bring- 
ing them within the sphere of the exception to that gen- 
eral rule. 
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This country is daily becoming more commercial ; 
every impulse to agriculture gives new impetus to com- 
merce. As you promote the interest of one you augment 
the prosperity of the other. This practice may tend to 
facilitate the legal investigation of mercantile controver- 
sies, where the drawers or endorsers of bills or notes are 
to be charged, and may thereby give increased facility 
to the negotiation of this kind of commercial paper, and 
it is done without any possible prejudice to the interest 
of the drawers or endorsers. 


Hawi, Judge.—The deposition of the notary states that 
letters addressed to the defendants, giving them notice 
of the dishonor of the bill, were by him put into the 
post-office in due time. I cannot see the necessity of 
requiring the plaintiff, as a prerequisite to reading that 
deposition, to prove notice to the defendants to produce 
those letters. It was unanimonsly held by the Supreme 

Court of the United States, in the case of Linden- 
(72) berger v. Beall, that evidence of the letter contain- 
ing notice, put into the post-office, directed to the 
defendant at his place of residence, was sufficient proof 
of the notice to be left to the jury, and that it was un- 
necessary to give notice to the defendant to produce the 
letter before parol evidence could be admitted. Such 
evidence is only indipensable when the plaintiff would 
be bound to produce-a copy of the letter which he had 
not in his possession ; it would then be, of course, to give 
notice to produce the letter before parol evidence of its 
contents could be received, as seems to have been held 
in Kine v. Beaumont, 3 Br. & Bing., 288 ; 7 Serg. & Low., 
440. So it is necessary to give notice to produce any in- 
strument in the possession of the opposite party before 
parol evidence of its contents can be admitted. But if it 
is.of course to give such evidence, why give notice? If 
in this case the defendant received the letter it informed 
him if the money was not paid of an approaching suit ; 
and he had it in his power to produce it without notice, 
if it would serve his purpose to show a defect in the no- 
tice to him of the dishonor of the bill. If he had not 
received it the plaintiff is not placed in a worse situation 
on that account. He may still prove that it was put into 
the post-office, and go on trial upon that proof. 
13—9 [65] 
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The question in this case really is, ought the plaintiff 
to be permitted to give parol evidence of the contents of 
the letter? If he has the right, notice to produce it is 
unnecessary. If he has not, but ought either to produce 
a copy or give notice to produce the original, notice is in- 
dispensable. The affirmative of the proposition has been 
held by the Supreme Court of the United States, as be. 
fore observed. Of course in this case the judgment of 
the Superior Court must be affirmed. 


Per Curiam.—Let the judgment be affirmed. 








FRANCIS T. LEAKE y. ANGUS GILCHRIST. 


(73) From Richmond. 


1. Debts due by specialty follow the personof the obligee,and are as+ 
sets where he has a domicile. 

2. Where a decedent has no fixed residence, administration on his es- 
tate is properly granted by the Courts of the State where he 
died. 

. An administrator appointed in another State has no right to sue in 
the Courts of this, but where he has the possession of a bond 
due his intestate, and assigns it, his assignee can maintain an 
action in his own name. 

Principles of the Lex Fori and Lex Domicilii discussed by Toomer, 


Judge. 


Debt upon a single bond, made by the defendant, pay- 
able to one Daniel McKennon, and assigned to the plain- 
tiff by one John McLeod, the administrator of the obligee. 

The defendant, besides the pleas of payment and a set- 
off, pleaded ‘‘ that the writing obligatory declared on is 
of right the property of Archibald Gilchrist and Polly 
McKennon, to whom letters of administration on the 
estate of Daniel McKennon, the obligee, issued from the 
Court of Common Pleas, &c., of Richmond county.’’ 

On the trial it appeared that McKennon, the: obligee, 
died.in Marion district, South Carolina, in February, 
1825; that in March following letters of administration 
on his estate were issued by the ordinary of that district 
to John McLeod, who, in September, 1825, assigned the: 
bend in suit to the plaintiff; that in April, 1825, letters 
of administration upon the estate of McKennon, the 
obligee, issued to Archibald Gilchrist and Polly McKen- 
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non, from the County Court of Richmond; that the de- 
fendant at the date of the bond, and ever since, had re- 
sided in Richmond county, where it was executed, and 
that Daniel.McKennon had at that time, and up to the 
period of his death, no fixed habitation, but that he re- 
sided sometimes in this State and sometimes in South 
Carolina. 
His Honor, Judge Dantet, instructed the jury 
(74) that the plea must be taken to be a denial of the 
validity of the assignment, and that the adminis- 
trator appointed by the ordinary in South Carolina could 
not make a legal assignment of the bond, so as to enable 
the assignee to maintain a suit in the Courts of this State. 
In submission to this opinion of his honor the plain- | 
tiff suffered a non-suit, and appealed to this Court. 


Ruffin, for the appellant. —The cases which decide that 
a foreign administrator cannot sue here are not disputed. 
This is entirely a different question. It is, in whom was 
the right to the bond? The reason why a foreign ad- 
ministrator cannot sue here is not that there is a defect 
in his right of property, but that he cannot, in the way 
required by law, show his authority and prove his right 
of property when he brings an action in his own name 
as administrator. In such case he must make profert of ' 
the letters of administration, so that the Court may judi- 
cially see that he is properly administrator, and that his 
letters have been granted by the proper ordinary. The 
Court cannot judicially take notice of the'laws or judicial 
proceedings of another government, such matters being 
facts to be ascertained by ajury. But when the question 
presents itself in a shape which makes it the province of 
the jury, according to the course of proceeding in our: 
Courts, to determine it as one of right of property, instead 
of the Court deciding it as one of authority to sue, the” 
right of the foreign administrator to sell, or otherwise to 
use and have the‘ benefit of the chattels of his intestate, 
must be passed on and supported by the'jury in the same 
manner as any other right acquired in a foreign country 
under the laws of thatcountry. The administration then 
becomes a link in the title, to be proved on the trial, and 
no profert is necessary, and. no oyer can be claimed’; as 
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if an action be brought by an administrator on his own 
possession of a specific chattel. It is in such case 
(75) immaterial where the administration was granted. 
The inquiry is, has it been lawfully granted any 
where, and has the administrator been in possession un- 
der it? If he has, the title is in him and he may re- 
cover ; but all parts of this title must be made to appear 
by proof before the jury. 

I see nothing to impress upon this bond the character 
of North Carolina property. Suppose it to be a slave, of 
which McLeod had got possession in South Carolina; 
it cannot be doubted, I think, that he might maintain 
detinue here, on his own possession, against any person 
subsequently detaining the slave; nor that his vendee 
could in like manner assert his property. If it be not 
so, a purchase in another State from an administrator 
of that State can in no way be shown or supported in 
our Courts—a doctrine full of evil consequences, especi- 
ally where so much of men’s substance, as in North 
Carolina, consists of slaves bought abroad. This bond, 
in this respect, does not differ from a specific chattel. 
An administrator in possession of a bond payable to his 
intestate may transfer it by endorsement. He has done 
so here; and it must be sustained in the same manner 
and upon the same grounds that his sale and deed of a 
slave would be. 

What is there to make this bond North Carolina prop- 
erty? Nothing, but that the debtor lived in this State ; 
and no case can be found which lays down such a rule. 
Several well-established and old maxims of the law prove 
it to be South Carolina property. Real estate is trans- 
ferred, and descends according to the law of the country 
in which it is situate. Personal things follow the per- 
son, and are distributable according to the law of the 
country to which the owner belongs. If, therefore, 
McKennon was a citizen or inhabitant of South Carolina 
at the time of his death, the law of South Carolina dis- 
poses of his chattels and personal rights, no matter where 

they are situate or where reduced to possession. 

(76) He is to be taken to be an inhabitant of that coun- 

try in which he actually is, unless he have a domi- 

cil—unless his home—be shown to be in some other. The 
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country where one is born, how accidental soever his birth 
in that place may have been, and although his parents 
belong to another country, is that to which he owes alle- 
giance. Hence the expression natural-born subject or citi- 
zen, and all the relations thereout growing. To this there 
are but few exceptions, and they are mostly introduced 
by statutes and treaty regulations, such as the children 
of seamen and ambassadors born abroad, and the like. 
The correlative doctrine is, that the place in which one dies 
is that whose law is to dispose of the movable and per- 
sonal effects which he leaves. To this an exception is 
allowed in reason, that when the deceased had an actual 
residence—home—in another place, to which he had ani- 
mum revertendi at the time of his last illness and death, 
that home shall be deemed the place of his death for the 
purposes of disposing of his personal property. In all 
other cases the place of the death must regulate it. If this 
be not so, then the nature of the property is changed, 
and the maxim governing realty is extended to person- 
alty also, and each part of the personal effects is to be 
distributed according to the law of the country where 
such part be found, and not of the country in which the 
person was and died. But no such principle has ever 
yet been laid down in this country, England, or any 
other nation of Europe, as far as I have learnt. The 
case here states expressly that McKennon had no settled 
habitation ; was a transient person, sometimes working 
in North and sometimes in South Carolina; that he died 
in South Carolina; that adminstation was there granted 
to McLeod, who got possession of the bond, and endorsed 
it to the plaintiff. An adjudicated case in New York 
lays it down that a voluntary payment by Gilchrist to 
McLeod would have been a good discharge to the debtor. 
(Doolittle vy. Lewis, 7 John. C. C., 45.) This es- 
(77) tablishes the right to receive, and consequently 
the right of property. As a necessary conse- 
quence, from that we infer the right and power to 
transfer the title by endorsement. : 

There is also a point in the pleadings against the de- 
fendant. The special plea, which affects to deny the 
validity of the endorsement, would amount to the general 
issue, if the action were assumpsit ; and for that reason 
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would be bad. But as we brought debt, in which the 
general issue is non est factum, perhaps the better opinion 
is that the special plea of ‘‘ no assignment’’ is admissible. 
But as a special plea it is bad upon its own principle. 
Every special plea ought to contain in itself a complete 
bar. The principle of the plea is that an administration 
can only operate in the country where it is granted. It 
is true we deny that, and say that when property is once 
vested by the law of the country where it then is it may 
be afterwards transferred any and every where. But 
the plea in relation to the rights of an administrator as- 
serts the contrary. I must admit, therefore, that the 
transfer would be good in South Carolina, where the ad- 
ministration was granted. It ought, consequently, to 
have averred that the endorsement was made in North 
Carolina, or some other place out of South Carolina. 
And for want thereof the plea is defective, and the plain- 
tiff was, notwithstanding it, entitled to judgment. 
No counsel appeared for the defendant. 


Toomer, Judge.—Real property is governed by the 
law of the country where the land lies, personal estate 
by the law of the country where the owner has his 
domicil (2 Ves. & Bea., 131). The succession to the per- 
sonal property of an intestate is regulated by the law of 
that place which was his domicil at the time of his 
death. For that purpose there can be but one domicil 
(Somerville v. Somerville, 5 Ves., 750). These are set- 

tled principles of international jurisprudence. 

(78) They are founded on public policy, and are condu- 

cive to public convenience (2 Kent’s Com., 344). 
To ascertain, then, the right of succession to the per- 
sonal estate of an intestate it is necessary to inquire 
where was his domicil at the period of his decease. If 
it were in South Carolina, the laws of that State must 
furnish rules for the succession to and the distribution of 
his personal estate. For these purposes there can be 
but one domicil ; although there is sometimes difficulty 
in ascertaining that domicil, when the deceased has had 
more than one place of residence, at each of which he 
continued occasionally to reside to the period of his 
death. 
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The statement made by the presiding Judge shows 
that the intestate had no fixed residence, but resided oc- 
casionally in South Carolina and occasionally in this 
State, and that he died in Marion district, in South 
Carolina, where McLeod, the assignor, was duly consti- 
tuted administrator of his estate. If the intestate had a 
fixed domicil, the laws of that country must control the 
right of succession to his personal estate, without regard 
to the laws of the place where he may have casually 
been at the moment of his decease. The intestate being 
at a place, and dying there, is prima facie evidence that 
he was domiciled there; and the presumption is much 
strengthened when it appears that he had no domicil of 
a more permanent or fixed character than that at which 
he died. The circumstance of the intestate’s death oc- 
curring in South Carolina, if it were not his home, might 
be explained and the presumption rebutted. But unex- 
plained, and in the absence of other testimony, we must 
take that place to have been his domicil, at the time of 
his death ; and the laws of that State will furnish rules 
for the succession to and the distribution of his personal 
estate. The administrator appointed in South Carolina 
would be entitled to all the effects of the deceased in that 
State, including the bond, to be distributed according to 

the laws of the intestate’s domicil. The deceased 

(79) dying in South Carolina, and having the specialty 

there, he who obtained possession of it would dis- 
regard the claims of an administrator appointed in this 
State, and would only notice the title of an administrator 
appointed there. 

By the laws of England debts due by specialty are 
deemed the goods of the intestate in that diocese where 
the securities happen to be at the time of his death.— 
Debts due by simple contract follow the person of the 
debtor, and are esteemed goods in that diocese where the 
debtor resides at the time of the creditor’s death. (Bac. 
Abr., Title Executors, E.2; Com. Dig., B. 4; 3 Salk., 
70, 164; Cro. Eliz.,472.) ‘‘ An administrator appointed 
in Ireland released a bond debt due to the intestate from 
a person in Ireland; but the bond being in England at 
the death of the intestate, an administrator appointed in 
England maintained an action there on the same bond 
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against the obligor, because the administrator appointed 
in Ireland had no control of the debt, and no authority 
to release it.’ (Dyer 305; 11 Mass. Rep., 268.) Why 
is this principle not applicable in our country? Why 
should not a specialty belonging to the intestate be assets 
in that State where it was at the time of the intestate’s 
death? And why should it not become the property of 
the administrator duly appointed in that State? It is to 
be inferred from the statement of this case that the bond 
which is the subject-matter of this controversy was in 
South Carolina, in the possession of the intestate, at the 
time of his decease. 

If South Carolina were the place of the intestate’s 
domicil at the period of his death, and the specialty was 
also there at that time, administration duly granted by 
competent authority in that State would give the admin- 
istrator right to take possession of the specialty, and he 
would acquire good title thereto. Having acquired pos- 
session of the bond, he could receive payment and give 
an acquittance, or he could release the debt and discharge 

the obligor. (Doolittle vy. Lewis, 7 Johns. Ch., 49.) 

(80) Authority to collect the debt and discharge the 

obligor certainly implies power to assign the obli- 

gation, if it be negotiable. By the principles of uni- 

versal law he who has the title to property may sell and 

dispose of it; and he who obtains it from the owner 
may assert and exercise the rights of ownership. 

As the plaintiff claims under the assignment of Me- 
Leod, the administrator of the obligee, it is necessary 
for the plaintiff to show the title of the assignor. To 
establish this fact the domicil of the obligee and the 
place where the bond was at the time of his death were 
subjects of inquiry. The testimony was not full on these 
points ; but the plaintiff may have omitted to introduce 
more evidence to prove these facts, by discovering that 
the presiding judge thought the plaintiff’s case defective 
on another and distinct ground. 

It was admitted on the trial that McLeod, the assignor, 
was duly constituted administrator of the deceased obli- 
gee, in March, A. D. 1825, in Marion district in South 
Carolina, where the intestate had died in the preceding 
month of February; and that the bond had been exe- 
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cuted in this State in October, A. D. 1824, and the as- 
signment was made in September, 1825, but it does not 
appear at that place. Nor do I think the place where 
the assignment was made, material; if the specialty 
were negotiable, and the administrator had title thereto, 
it was assignable by him in either State. 

The law of the place where the contract was made is 
the law of the contract ; by which it is to be expounded, 
and by which its incidents and properties are to be as- 
certained. (Harrison y. Sterry, 5 Cranch, 289, 298, 302.) 
This specialty was executed in our State. By our laws 
it is negotiable, and all the rights and interests of the 
obligee can be transferred by endorsement. If, then, the 
specialty were in South Carolina at the time of the in- 
testate’s death, and that was the place of his domicil, and 

it thus became the property of McLeod, the ad- 

(81) ministrator, and being negotiable by the laws of 

the place where it was made, liké promissory 

notes, and having been regularly transferred by endorse- 
ment to the plaintiff, the property is vested in him. 

But it is correctly said that the administrator appointed 
in South Carolina cannot bring an action in his repre- 
sentative character in our Courts. Administration 
granted in another State gives no authority to sue here. 
(Morrell v. Dickey, 1 Johns. Ch., 156; I Hay., 355; Conf. 
Rep., 68; 1 Cranch, 259; 3 P. Wms., 369.) Hence it 
is contended, that although the specialty rightfully came 
to the hands of the assignor, was his property, was nego- 
tiable, and was duly transferred to the plaintiff, yet the 
assignee claiming under the assignment could claim no 
other right or interest than that enjoyed by the assignor ; 
that the assignee sits in the seat of the assignor. From 
which it is insisted, as the assignor could not sue in this 
State in his representative capacity on a grant of admin- 
istration made in South Carolina that the plaintiff, his 
assignee, cannot sue here. But questions of property, 
rules of distributions and rights of succession are the 
points involved in this case, and not the ability of a 
foreign administrator to maintain actions in our Courts. 

The plaintiff labors under no disability to sue in our 
Courts; they are open to him. If, then, he acquire title 
to the specialty, he has both a right of property and a 
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right of action. A union of these rights will certainly 
enable him to stand erect in our Courts. Why should he 
be deprived of a remedy to enforce the payment of the 
money secured by the specialty? It is not pretended 
that he is subjected to any personal disability which 
closes our Courts of law against him; nor is there any- 
thing in the subject-matter of the controversy of which 
our Courts have not jurisdiction ; neither can it be trans- 
ferred by the administrator. Although it be admitted 
that the plaintiff might acquire the right of prop- 
(82) erty from the administrator, yet it is averred that 
the plaintiff could not acquire from the adminis- 
trator a right of action. But it is replied, if the plain- 
tiff acquire the right of property by the act of parties, 
the right of action attaches by operation of law. 

Let it it be conceded that the right of property was 
transferred to the assignee, still it is contended that the 
assignor having no right to sue here on the specialty, 
his assignee cannot have any remedy. It is asked if an 
assignee can do that which his assignor cannot. The 
act of Congress, passed on the 24th of September, 1789, 
prescribing the jurisdiction of the Circuit Courts of the 
United States, gives them cognizance of all suits of a 
civil nature when the matter in dispute exceeds the sum 
of five hundred dollars, and the suit is between a citizen 
of the State where the action is brought and a citizen of 
another State. Under this act of legislation, unrestricted, 
it was supposed if two citizens of the same State should 
enter into a contract, and one should give the other a 
negotiable promissory note for a sum exceeding five 
hundred dollars, that the payer could assign that note 
to a citizen of another State, and thereby give to the 
Courts of the United States cognizance of the matter, 
and thus deprive the maker of the note of the privilege 
of having any dispute growing out of the transaction 
adjudicated by the tribunals of his own State. This ex- 
position was given to the statute by a Congress composed 
of enlightened statesmen and able lawyers; and to pre- 
vent the apprehended evil they expressly limited the 
jurisdiction of the Circuit Courts, in cases of suits on 
promissory notes in favor of an assignee, to those notes 
only on which actions could have been sustained in such 
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Courts by the assignor before the assignment was made. 
Had it not been for this restrictive provision which is added 
to the statute the assignee, after the endorsement of the 
note, could have maintained an action on the note in a 
Court in which the assignor could have sued. But 
(83) the evil was guarded against by sagacious legisla- 
tors. The payee transferred by endorsement the 
right of property to the endorsee ; and had it not been 
for this restrictive provision in the statute the endorsee 
would have had by law a right of action which was not 
possessed by the endorser. This appears to be a parallel 
case ; the same principle applies in each case, and must 
lead to a like conclusion. 

The defendant pleaded ‘‘ payment, set-off,’’ and a spe- 
cial plea, which the presiding. judge considered in sub- 
stance ‘‘as denying the validity of the assignment.’’ There 
was a general replicatioh to each plea, on each of which 
issue was joined. The judge instructed the jury that 
‘‘the administrator appointed in South Carolina could 
not make a legal assignment of the bond, so as to enable 
the assignee to bring suit and recover the money in North 
Carolina.’’ The plaintiff then submitted to a non-suit. 
In Doolittle vy. Lewis, 7 Johns. Ch., 49, the chancellor held 
that a bond being in the State of Vermont at the time 
of the death of the intestate, and where he resided, and 
he being the obligee, an administrator, being duly ap- 
pointed in that State, beeame in law the owner of the 
bond, although the obligor resided in New York, and 
that the administrator so appointed could receive pay- 
ment in New York of the bond from the obligor, where 
the administrator could not sue in his representative ca- 
pacity, and such payment would be valid, and would 
discharge the obligation ; and that such administrator 
could sell the land in New York which had been mort- 
gaged to secure the payment of the debt, and that such 
sale could be made under the power given in the mort- 
gage to the mortgagee and his executor or administrator. 
That the administrator could receive payment and give 
an acquittance, or release the obligor and discharge the 
debt, and that such acts might be done in a State 
where the administrator could not sue in his represent- 
ative capacity. This specialty having been executed 
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(84) in North Carolina, and being negotiable by our 

law, if it were in South Carolina at the time of 

the intestate’s decease, and he had his domicil there, it 

became the property of the administrator appointed 
there ; and it is believed he could legally assign it. 

When a suit is brought by an administrator in his rep- 
resentative character on a contract made by his intestate 
he makes a profert of his letters of administration. If the 
defendant intend to contest the plaintiff’s right to sue in 
his representative capacity, it must be done by plea in 
abatement, and cannot be done by evidence under the 
the general issue, or any other plea in bar; for sucha 
plea puts in issue the cause of action, and not the char- 
acter in which the plaintiff sues. (2 N.C., 16, 166; 1 
N. C., 69; 1 Saund. Rep., 2738, n. 3; 1 Salk., 285; 7 
Mod., 141; 2 Ld. Raym. 824.) 

If the administrator appointed in South Carolina had 
brought suit on the bond in his representative capaciiy 
in our Courts he would have made profert of his letters 
of administration ; and if defendant had pleaded in bar, 
he could not have objected to the character in which the 
plaintiff sued. The defendant in this action has pleaded 
in bar. If, then, he contends so zealously that the as- 
signment casts all the disabilities of the assignor upon 
the assignee, it is but fair to concede that it tranfers all 
the rights and privileges of the assignor. Can the right 
of the assignor to sue in our Courts be inquired into in 
the present state of the pleadings? The cause of ac- 
tion is put in issue, and not the character in which the 
plaintiff sues, or his assignor might sue. The true in- 
quiry is, has the specialty been assigned by a person 
having authority to make the assigment? We have 
nothing to do with the ability of the assignor to sue in 
his representative capacity in our Courts. If the ad- 
ministrator of a payee of a negotiable promissory note 
endorse it the endorsee, in an action on the note against 
the maker thereof, never makes profert of the letters of 

administration ; nor is he required to do so, be- 
(85) cause he has not the same in his power or custody. 
(Stone v. Rawlinson, Willes, 559; 3 Wils., 1.) 

If the proof satisfy the jury that the specialty was in 

law, the property of the administrator appointed in South 
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Carolina, that it was negotiable, and was so assigned as 
to pass the title to the plaintiff, then the issue should be 
found for him. And it did not involve the inquiry as to 
the disability of the administrator to sue in his represen- 
tative character in our Courts, but only his ability to 
transfer the title by assignment. The judge considered 
the special plea of the defendant as denying in substance 
the validity of the assignment; and so I have viewed it, 
for the purpose of meeting the merits of the case, how- 
ever defective and insufficient that plea may be found, on 
further examination. 

The rule of law which prevents an administrator ap- 
pointed in another State from maintaining actions in his 
representative capacity in our Courts is founded in rea- 
son, justice and good policy. It is also founded on rea- 
sons of a technical character; but the great object of the 
rule is to prevent the assets being drawn out of our 
State, to the injury and inconvenienoe of domestic cred- 
itors, our own citizens, who may have contracted with 
the intestate on the faith of those assets. It is said 
that if the expedient of assigning the specialty will an- 
swer the purpose, and will enable the assignee to sue, 
when the assignor could not, that much inconvenience 
will arise; and that which could not be done directly 
will be done indirectly. This mischief it is in the power 
of the legislature to prevent. They can adopt the pro- 
vision which has been inserted in the act of Congress of 
1789, or they may obviate the inconvenience in some 
other way. This Court is toexpound, not to make laws. 
But the evil cannot be -alarming; it can arise only in 
this class of debts, and, generally speaking, they form a 
small portion of the assets of an intestate’s estate. And 

it is believed that a creditor—one of our own 

(86) citizens, using due diligence, and applying in due 

season to a Court of Equity—may prevent the re- 
moval of assets of this kind to his injury. He may at 
least prevent any combination of the administrator with 
another person to withdraw the assets. Confederating 
for this purpose, or any other like contrivance, to defeat 
the operation of the law, and to injure creditors, would 
be fraudulent. 

The bond was the evidence of the debt; it was in the 
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hands of the administrator appointed in South. Carolina. 
No administrator here could, under such circumstances, 
enforce payment of the debt. 

I think the non-suit should be set aside, and a new 
trial granted. 


Hatt, Judge.—I think the plaintiff is entitled to re- 
cover on the bond, on which this suit was brought. 

It does not appear that the intestate was a citizen of 
any one State or country ; but that previous to his death; 
he sometimes lived in North Carolina, and sometimes in 
South Carolina, and that he died in the latter State. 
That circumstance must be considered as a substitute for 
a prior domicil or citizenship. The letters of adminis- 
tration on his estate were therefore properly issued in 
South Carolina, and the administrator had a right to 
assign over the bond on which this suit was brought. 

It is necessary to take out letters of administration in 
this State to enable him to sue, but not to enable his 
assignee to do so. 


Per Curiam.—Judgment of the Court below reversed. 


Approved. Lee v. Gauge, 24 N. C., 440; Grace vy. 
Hannah, 51 N. C., 94. 








CATHERINE WATTS v. JOHN M. GREENLEE. 
(87) From Burke. 


1. The jury should by their verdict respond to the issues joined be- 
tween the parties, and they cannot negative a fact admitted by 
the pleadings. 

2. Where thedefendant, inanaction for words, pleaded that they were 
spoken more than six months before the commencement of the 
suit, and the plaintiff replied “infancy at the time of speaking 
the words and bringing the suit,” a verdict that the words were 
spoken within six months before the writ sued out was held to 
be ill, and a venire de novo awarded. 

3. A plaintiff is notpermitted to reply several matters toany plea, ex- 
cept that of a set-off. 

The case of Worth v. Fentress, allowing several replications to a: 
plea of set-off, approved by ‘Toomer, Judge. 


Case for slanderous words spoken by the defendant of* 
the plaintiff. 
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The writ was returnable to the fall term of 1822, when 
a memorandum of the following pleas was entered by 
the defendant: ‘“ Not guilty,’’ and‘‘ the action was not 
brought within six months after the words were spoken.”’ 
At March term, 1827, the plaintiff replied specially to 
the statute of limitations that ‘‘ she was, at the time of 
speaking the words mentioned in the declaration, an in- 
fant, and continued so to the bringing of this suit.’’ 

On the last circuit, before his Honor, Judge Maneum, 
a general verdict was returned for the plaintiff upon the 
plea of ‘‘ not guilty’; and upon that of the statute of 
limitations, the jury returned that ‘‘the words were 
spoken before the issuing of the plaintiff’s writ, and 
within six months thereof.’’ Upon this verdict, judg- 
ment being rendered for the plaintiff, the defendant ap- 
pealed. 

Gaston & Badger, for the appellant, moved in arrest of 
judgment, and assigned as reasons why the motion 
should prevail that the verdict was not responsive to the 
issue, and that it negatived a fact which was admitted 
by the pleadings. 

Devereux, contra, cited Com. Dig. Plead., 250, 

(88) 251; Barnes’ Notes, 461; Porter v. Rummey, 10 

Mass. Rep., 64; Burper v. Baker, Cro. E., 854; 
Hawks vy. Crotton, Burr., 698. 


ToomER, Judge.—This is an action on the case for 
slanderous words. - The defendant pleaded ‘‘ not guilty,’’ 
and ‘‘ statute of limitations.’’ To the first. plea no re- 
plication was entered ; but according to our practice a 
general replication is always understood when there is 
no special replication; and it is considered that issue 
was joined thereon. 

The second plea, of which the foregoing memorandum 
was made on the docket, is ‘‘ that- the action was not 
brought within six months after the words were spoken.”’ 
To this latter plea there was.a special replication *‘ that 
the plaintiff was; at the time the words were spoken; an 
infant under the age of twenty-one years, and so con- 
tinued until the bringing of the suit,’’ and issue was 
taken thereon: By this replication the fact set forth in 
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defendant’s plea is not denied; it is thereby virtually 
admitted that the cause of action did not accrue within 
six months before the bringing of the suit ; but the plain- 
tiff confesses, and avoids it by replying infancy. 

To try these issues a jury was empanneled, who found 
‘*the defendant guilty of speaking the words charged in 
the plaintiff’s declaration, and that they were spoken be- 
fore the issuing of the plaintiff’s writ, and within six 
months.’’ To the second issue the jury did not re- 
spond, but contradicted by their verdict a fact which was 
confessed by the pleadings. That the words had not 
been spoken within six months before the bringing of 
the action, was not denied by the pleadings. The jury 
was empanneled to try the issue of infancy—to inquire 
whether the plaintiff was an infant under the age of 
twenty-one years, when the words were spoken, and so 
continued until the bringing of the suit. To this issue 

there was no response. The verdict should be set 
(89) aside, and a venire facias de novo awarded. 

The special replication to the plea of the statute 
of limitations was not entered until several terms had 
elapsed after the plea had been pleaded. A general repli- 
cation was then understood to have been filed to this 
plea; and a special replication could not have been subse- 
quently entered, unless with leave of the Court, by mo- 
tion to amend the pleadings. The entering of the special 
replication was a waiver, or abandonment of the general 
replication ; for the rules of pleadings forbid two repli- 
cations to the same plea, except to the plea of set-off, 
which is in its nature a new action—a statutory substi- 
tute for a cross-action. And as the defendant may, by 
our Court-law, ‘‘ plead as many several matters as may 
be necessary to his defence,’’ should he, instead of bring- 
ing a cross-action, avail himself of his statutory privi- 
lege, and plead a set-off, the plaintiff would be per- 
mitted to make the same defence to the plea, as he could 
have made to the action. And as he could plead several 
matters, he must be permitted to reply several matters. 
( Worth v. Fentress, 12 N. C., 419.) 


Per Curiam.—Let the judgment be reversed, and a 
venire facias de novo issue. 


[ 80] 





N. C.] JUNE TERM, 1829. 





DE.Ivus ET AL. v. CAWTHORN. 





GEORGE DELIUS AND G. W. GLOSTEIN vy. GORDON CAW- 
THORN. 


(90) From Warren. 


. An agent acting under a parol powercannot bind his principal by 
deed. 

2. But a bond executed by anagentthusconstituted isnot the bond of 
the agent, and the fact that he exceeded his authority does not 
subject him to an action as the obligor. The only remedy 
againt him is by a special action on the case. 

. Abondistheactof the person whose nameand seal are affixed to it, 
and cannot be rendered the deed of another by the averment of 
a collateral fact. Per HENDERSON, Chief-Justice. But he who 
makes a parol contract in the name of another, without suffi- 
cient authority, and receives the consideration, may be de- 
clared against as a contracting party, because the promise at- 
taches to the consideration. 


Debt upon bond, and on the trial before his Honor, 
Judge STRANGE, on the last circuit, on the plea of non 
est factum, the case was that the defendant, being the 
clerk of one Robert R. Johnson, in the town of Warren- 
ton, was sent by him to Petersburg, in Virginia, to 
purchase goods. The defendant, as agent of Johnson, 


purchased goods from the plaintiffs upon the credit of 
Johnson, and executed to them a bond, of which the 
following is a copy, and on which this action is brought : 


“Six months after date I promise to pay G. D. and G. W. G. or 
order, $78.25 in North Carolina money, for value received, as wit- 
ness my hand and seal, this 3d day of June, 1826. 


. 
“ROBERT R. JOHNSON, 
“By GORDON CAWTHORN.” 


The bond was entirely in the hand writing of the de- 
fendant, who had no written authority, under seal or 
otherwise, from Johnson to execute it ; neither did he at 
the time say or pretend he had such authority. The 
goods purchased by the defendant, and for which the 
above bond was given, came to the possession of Johnson. 

The jury, under the directions of his honor, returned 
a verdict for the plaintiff, and the defendant appealed. 


Scawell, for the defendant. 


(91) This is an action of debt on a bond, which is set 
forth in the declaration, whereby the defendant 
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is charged with having made and executed his writing 
obligatory, sealed with his seal, by which he bound him- 
self to pay to the plaintiffs the sum of seventy-eight dol- 
lars and twenty-five cents. The defendant pleads that 
the said writing and obligation is not his act and deed. 
Upon the trial a certain writing, purporting to be signed 
and sealed by Robert R. Johnson, by which he obliges 
himself to pay the money therein mentioned to the plain- 
tiffs, is offered to be proven as the bond mentioned in the 
declaration. 

But it is alleged that it appears from the manner in 
which the bond was executed, in the name of Johnson, 
that Cawthorn undertook to execute it as his agent, and 
not having authority sufficient in /aw to execute a bond, 
though he had to make a note or other simple contract, 
on the part and in the name of Johnson, that inasmuch 
as Johnson does not become bound by the instrument 
Cawthorn does. Why? Was Cawthorn guilty of any 
fraud? Was he obtaining without authority the goods 
for which the bond was given? Did they not come to 
the use of Johnson, and could not an action be main- 
tained against him for them? Then if an action could 
be brought against him for the goods, can one be brought 
against Cawthorn, and he also be made to pay the bond; 
for if they are to be regarded as separate contracts, by 
different persons, the payment of one cannot be set up 
in bar of the other. But a short answer to this argu- 
ment can be given. Did the parties, plaintiff and de- 
fendant, understand and intend that Cawthorn was to 
be bound personally at the time of executing the paper? 
This is only to be determined by the import and lan- 
guage of the paper itself. It declares that Johnson is 
to be bound—that he is to pay; the plaintiff was con- 
tentent to take it upon that footing, and with that un- 
derstanding on the part of Cawthorn. 

For this Court to convert what the parties in- 
(92) tended for the bond of Robert Johnson into the 
bond of Gordon Cawthorn, without his consent, 
would be not to enforce a contract but to make one. The 
whole difficulty has arisen from ignorance of law in both 
parties in respect to the diffierence between a deed and 
simple contract. This was common to both, and one 
should not be injured by it more than the other. 
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Badger, contra. 


The rule is universal that where one seals and delivers 
a deed as an agent he must show that he had power to 
bind his principal, or it becomes the deed of the agent. 
It is an inflexible rule that a deed delivered in this way 
must be the deed of some one; if it be not that of the 
principal, in law it is that of the agent. The obligation 
is not dependent upon the intent of the agent in doing 
the act, but results from the very nature of the act itself. 
(Mauri v. Hiffernan, 13 John. Rep., 58; White v. Skinner, 
lb., 307; Dusenberry v. Ellis, 3 John. Cases, 70; Sumner 
y. Williams, 8 Mass. Rep., 162; /b., 207; 1 Fonb., 295; 
Johnson v. Ogilvy, 8 P. Wms., 277.) 

The only question which can arise is as to the form of 
the action. The cases referred to, particularly that of 
Dusenberry v. Ellis, prove that the remedy is by an ac- 
tion on the instrument, and the only case cited to the 
contrary is that of Long v. Colvert (11 Mass. Rep., 97). 

If the instrument in its body appears to be the deed 
of A B, but is executed by C D, it may be a question 
whether it is the deed of C D, and if he has no power to 
bind A B, it is the deed of no one; but in the present 
case the words ‘‘I promise to pay, &c.,’’ are as well re- 
ferable to the name of the defendant as to that of Johnson. 
In the English cases there is no intimation that an action 
on the case is the proper remedy, and the idea is incon- 
sistent with the well-settled-rule of law that where a 
servant sells a horse by the directions of his master, 
with instructions not to warrant his soundness, if he dis- 

obey the instructions, it is the sale‘of the mas- 

(93) ter, but the warranty of the servant, which of 

course will support an action. (1 Comyn on Con- 
tracts, 242.) 

The case of Sumner v. Williams is a direct authority 
to prove that the intent with which a deed is sealed is 
not to be estimated in ascertaining its legal effect. There 
the deed was made by the defendants ‘‘as administra- 
tors’’ of an insolvent estate, and the action was brought 
upon the covenants of title and quiet enjoyment. The 
sole question was whether the defendants were liable 
personally, or whether the plaintiffs were not restricted 
to their remedy to the estate of the insolvent. 
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Judge Parker says ‘‘ that it must be inferred that the 
grantors (the defendants) intended to guard against any 
recurrence to themselves or their estates, in case of a 
failure of title; and I think the inference equally clear 
that the grantees themselves did not rest upon a supposed 
personal responsibility of the grantors for their security ; 
but both parties believed that whatever virtue there was 
in the covenants, the estate of the insolvent, and not 
those of the defendants, was to be affected by them.”’ 
Notwithstanding this, the defendants were held to be 
responsible. 

In the case of White v. Skinner, Judge Platt says ‘‘ the 
covenant is not to be regarded as a nullity. The plain- 
tiff relied on this specialty security ; if it does not bind 
the principal, for whom the defendant represented him- 
self as agent, then it is personally obligatory upon the 
defendant alone.’’ So here the plaintiffs stipulated for 
a specialty security. The only question is, who does the 
bond bind? The answer is, either the defendant or John- 


son: but clearly it does not bind the latter, and, of con- 
sequence, it does the former. 


Hillman in reply. 


All the authorities relied on by the other side are cases 

in which the deeds or obligations purport upon the face 

of them to be the deeds of the agent, and not of 

(94) the principal—where the covenant or promise is 

made by the agent in his own name, and not in 

that of the principal—and where upon the face of the 

instrument, it must have the legal effect of being the 
deed of the former, or the deed of no one. 

In this case, however, the deed does not purport to be 
the deed of the agent, Cawthorn, but of the principal, 
Johnson. There is no difference in the rules by which 
the intention of the parties is to be ascertained, whether 
the instrument submitted to the Court for their judgment 
be under seal or not. To do justice between the parties, 
by enforcing a performance of their agreement, according 
to the sense in which they mutually understood it at the 
time, is the great object of courts of justice. It is es 
sential to consider the subject-matter of the agreement 
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in affixing a meaning to the terms used therein, and all 
latitude of construction must submit to this restriction, 
namely, that the words and language of the instrument 
bear the sense intended to be put upon them. (Chitty 
on Contracts, 19, 20.) 

In this case the subject-matter of the agreeement was 
the goods purchased of the plaintiffs by the defendant, 
Cawthorn, as the agent of Johnson, in his name and for 
his use, and the instrument is executed in the name of 
Johnson, with a seal opposite his name, by Cawthorn, 
the agent, which is the proper way for an agent or at- 
torney to sign, when he does not intend to bind himself. 
Wilks and another vy. Black, 2 East 142; 1 Evans’s Po- 
thier, 30.) Then it must have been mutually understood 
by the parties at the time, that this was the bond of 
Johnson and not of Cawthorn. If that be the legal ef- 
fect of the instrument, and the same is plain and intelli- 
gible on the face of it, any extrinsic evidence going to 
vary the instrument, as having for its object the liability 
of any other person instead of Johnson, is inadmissible. 
(Stackpole v. Arnold, 12 Mass. Rep., 27.) 

But this instrument cannot be supported as the 
(95) bond of Cawthorn in pleading. It has been con- 
tended on the other side that the intention of the 
parties has nothing to do with the liability of the de- 
fendant, and the cases cited are relied on to establish 
that fact. The delivery being of the essence of a deed, 
it becomes, I think, important to inquire into the fact of 
intention. Now in this case was the deed ever intended 
to be delivered as the deed of Cawthorn? It certainly 
was not. It was delivered as the deed of Johnson, and 
if it be not good as his deed, then there has been no de- 
livery, and, of course, the deed, as such, is void. The 
deeds in the cases cited were delivered as the deeds of 
the agents, and purported to be the deeds of no one else. 
This deed purports to be the deed of the principal, and 
of no one else; and there is no evidence or circumstances 
to show that it was ever delivered as Cawthorn’s—but 
directly the contrary is apparent upon the face of the 
deed itself. The declaration must set forth the contract, 
either in the words in which it is made, or according to 
its legal effect. (1 Chitty on Plead., 299, 302, 351.) If 
[85 J 





IN THE SUPREME COURT. 





DE.Ivs ET AL v. CAWTHORN. 





the contract produced in evidence vary from that stated 
in the pleadings it is fatal. (1 Chitty, 304; Bristowe y. 
Wright, Douglas, 666; Pitt v. Green, 9 East., 188.) The 
form of the declaration is that Cawthorn ‘‘ by his cer- 
tain writing obligatory, sealed with his seal and dated, 
&c., acknowledged himself to be held and firmly bound, 
&e.’’ Upon profert made, or oyer had, the declaration 
turns out to be the bond of Johnson, not of Cawthorn, 
If the defendant be liable at all, it is upon the ground 
of fraud, according to the authority of Johnson v. Ogilby. 
(3 P. Wms., 277.) In this case there is no pretence of 
fraud, but even if there were, the action should be in fort, 
and not in contract. In the case of Dusenberry v. Ellis, 
the instrument was not under seal, and the doctrine of 
it has been expressly overruled by a later decision in 
Massachusetts (Long v. Colburn, 11 Mass. Rep., 97), 
which has been expressly sanctioned by Chancel- 
(96) lor Kent, who was one of the Court in the case of 
Dusenberry vy. Ellis. (2 Kent’s Com., 493.) We 
have, therefore, the unanimous opinion of the Supreme 
Court of Massachusetts, which has been justly compli- 
mented for its ability and learning by the counsel on the 
other side, that an action will not lie upon the instru- 
ment; and in confirmation of it the authority of Chan- 
cellor Kent, one of the judges who decided the case in 
New York, before mentioned, when examining the whole 
doctrine of agency upon principle, not in a particular 
case, hastily argued and hastily decided, but in a work 
compiled with care, at his own leisure, upon a review of 
all the authorities, intended for the general benefit of 
the profession and posterity. But if the Court should 
be of opinion that the case of Dusenberry v. Ellis is au- 
thority, it should be confined to a case precisely like 
that—to a note only, and not to the case of a deed, 
where the nature of the instrument is notice of the au- 
thority which it is necessary that the agent should have, 
and where the rule of Caveat Emptor, in the purchase of 
real estates, is applicable. It appears to me, therefore, 
that whether we regard the intention of the parties— 
the mode of pleading—or the nature of the instrument— 
the defendant is not liable—at all events, not in this 
form of action. 
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Toomer, Judge.—This is an action of debt, and the 
plaintiffs declare upon the instrument, as the writing 
obligatory of the defendant, who pleads non est factum, 
and issue is thereon joined. The contract must be set 
forth in the declaration in the terms of it, or according 
to its legal effect. (1 Chitt. Pl., 299.) It is usual to fol- 
low the words of written contracts. (Jb.,; 302.) 

Every contract should be so construed as to give ef- 
fect to the intention of the contracting parties, if such 
intent can be ascertained from the face of the instrument 
and be not repugnant to any principle of law. Agree- 
ments shonld be enforced according to the sense in which 

they were mutually understood, when they were 

(97) made. This rule for the exposition of contracts 

tends to advance the ends of justice, and to sub- 
serve the purpose of the parties. The nature of the 
transaction, the language of the specialty, the mode of 
its signature and sealing, all conclusively show that it 
was clearly understood by the parties to this suit that 
the defendant was not to be personally bound by the 
deed. The defendant did not intend to bind himself, 
nor did the plaintiffs believe that he was bound. It is 
said the inquiry is not as to the intent with which the 
act was done ; but what was the nature of that act, and 
what are its legal effect and consequences? Let it be 
observed that the act frequently receives its impress and 
character from the intention of the parties at the time of 
its execution. It is true, if there be any stubborn prin- 
ciple of law which makes this instrument the deed of 
the defendant contrary to the intent of the parties, the 
hardship of the case cannot prevent its application. 

This instrument is technically and formally drawn to 
bind Johnson, the principal, and on its face he appears 
to be bound. The specialty, on its face, gives no cause 
of action against the defendant. The intention to bind 
the principal is obvious; and the manner of executing 
the instrument is in strict accordance with the technical 
form prescribed, both by law and usage, to give effect to 
such intent. (Wilks et al v. Back, 2 East., 142.) But 
Johnson, the principal, was not bound by the specialty, 
because the authority of the agent was not created by 
deed, and power to bind the principal by an instrument 
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under deed can only be delegated by deed. (Coke on 
Lit., 52, a; Shamburger v. Kennedy, Ante, 1 Vol. 1; 7 
Term Rep., 209.) ‘‘ The attorney who executes a power 
by giving a deed must do it in the name of his principal; 
and the attorney is not bound, even though he had no 
authority to execute the deed, when it appears on the face 
of it to be the deed of the principal.’’ (2 Kent’s Com., 
498.) Here the specialty was executed in the 
(98) name of the principal, and on the face of the in- 
strument that principal was bound. These posi- 
tions lead to the conclusion that the instrument having 
been executed in the name of Johnson, without proper 
authority, is void. 

But the plaintiffs were not without remedy against 
that person with whom they intended to contract. The 
defendant had been constituted by Johnson, his agent, to 
purchase goods. In the execution of that agency he 
bought goods of the plaintiff in the name of Johnson and 
for his benefit, and they subsequently came to his use. 
The plaintiffs could have recovered the value of the 
goods in an action of assumpsit against Johnson. The 
defendant had authority to make the purchase for his 
principal and to bind him by the contract ; and the sub- 
sequent acts of Johnson would have confirmed and rati- 
fied that contract had the precedent authority been de- 
fective. There was nothing, I apprehend, either in the 
making of the instrument, or in the receiving of it by the 
plaintiffs, which could extinguish the contract or defeat 
their right of recovery in an action of asswmpsit. 

Had the defendant been guilty of any fraud in making 
the contract—had he, to obtain the goods, corruptly con- 
cealed the truth, or knowingly represented a falsehood, 
there is no doubt he would have been personally liable to 
the plaintiffs in an action on the case. (2 Kent’s Com., 
494—Long v. Colburn, 11 Mass. Rep., 97; 16 Jb., 461.) 
But the statement of the case imputes no moral guilt to 
the defendant. The execution of the instrument is 
ascribable to mistaken notions of his power. But it is to 
be inferred from some of the cases that the assuming to 
act without authority is a fraud in the eye of the law. 
If the mistake be mutual—if it be common to the parties 
to this suit, each possessing a full knowledge of all the 
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facts and circumstances connected with the transaction— 
then the plaintiffs, consenting thereto, and being actors 
and participators therein, cannot complain, volenti non fit 
injuria. But if the act be exclusively the effect 
(99) of defendant’s mistake, and the plaintiff’s, being 
ignorant of the circumstances, have sustained 
damage thereby, it is believed a special action on the 
case can be maintained against him for assuming to act 
without power. (2 Kent’s Com., 494; 11 Mass. Rep., 
97; 16 Jb., 461.) But on this point it is not necessary 
to express a judicial opinion. 

The specialty was signed, sealed and delivered in the 
name of Johnson, for his act and deed, by the defendant, 
as his agent. It was so accepted by the plaintiffs, and 
on its face it appears to be the deed of Johnson. The 
present action can only be sustained by making the in- 
strument the deed of the defendant. Is there any prin- 
ciple of law which can so entirely defeat the intentions 
of the parties and prevert the truth of the transaction as 
to change the nature and character of the instrument, 
and make it the deed of the defendant? The plaintiffs 
say the instrument is not a nullity ; it is the deed of some 
person ; and if not the principal’s, it must be the agent’s ; 
that the defendant had no authority to execute a deed 
in the name of Johnson, and by exceeding his power, or 
by assuming to act when he had no power, he is not only 
personally liable to make compensation to the plaintiffs, 
but the instrument becomes his deed, or he is bound in 
the same way, and responsible in the same form of ac- 
tion, as the principal would have been, had the deed been 
duly executed with full power, and was obligatory on 
him. It is admitted that the defendant had no authority 
to bind Johnson by deed; and that the defendant for 
thus assuming to act, had it been done without the full 
knowledge and consent of the plaintiffs, would be per- 
sonally liable to compensate them for the loss sustained ; 
But it is denied that the instrument becomes the deed of 
the defendant because it is not the deed of Johnson; and 
the action cannot be maintained on the pleadings, unless 
the instrument is the deed of the defendant. 

It is believed the elementary writers, in speak- 
(100) ing of the personal liability of the agent, be- 
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cause he has no responsible principal, do not mean to 
convey the idea that the instrument becomes the deed 
of the agent when it had been signed, sealed and de- 
livered in the name of the principal, who was bound on 
its face, merely because the agent had exceeded his au- 
thority, or had acted without authority. But they in- - 
tend simply to declare his personal responsibility, which 
may be enforced by bill in equity on the ground of fraud, 
or by special action on the case. (2 Kent’s Com., 494.) 
Formerly the remedy was by bill in equity ; latterly by 
action on the case. This appears to be the ground of 
proceeding in Horsley v. Bell et al. (Ambler, 769, 772), 
Meriel vy. Wymondsel, (Hard., 205), Cullen v. The Duke of 
Queensbury, (1 Bro. Ch. Rep., 101), Johnson v. Ogilby, 

et al. (3 P. Wms. 277, 1 Fonbl., 295.) 

There are many decisions, both English and Ameri- 
can, in which the agent has been held personally bound, 
on the ground that the language of the contract created 
a personal undertaking—imported a personal responsi- 
bility ; where the agent bound himself personally, al- - 
though in the contract he gave himself the description or 
character of anagent. (Appleton v. Binks, 5 East., 148; 
Tippetts v. Walker, 4 Mass. Rep., 595; White v. Skinner, 
13 Johns. Rep., 307.) But it is not pretended that this 
principle applies to the case now before the Court. 

The two cases of Dusenberry v. Ellis and White v. 
Skinner, which have been referred to by the plaintiff's 
counsel to support the position that the defendant, 
having acted without authority, is personally bound by 
the specialty in the same way as if he had executed it 
in his own name, without any allusion to his principal, 
are entitled to much respect; and I differ from them 
with much hesitation. Dusenberry vy. Ellis (3 Johns. 
Cases, 70) is a case of parol contract; but otherwise 
not to be distinguished from the case now under adjudi- 

cation. It is there said that if the agent sign a 
(101) note in the name of the principal, but without 
authority, the agent shall be bound in the same 
manner as the principal would have been had it been 
duly made with full power; and the name of the prin- 
cipal shall be rejected as surplusage. Was there no cir- 
cumstance to make me question the correctness of this 
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decision I should refuse it my assent with great reluc- 
tance, and would most unwillingly ascribe to it a de- 
parture from principle. But this case was decided in 
1802; and in 1814 the case of Long v. Colburn (11 Mass. 
Rep., 97) was decided by the Supreme Court of Massa- 
chusetts on a note signed in this manner: ‘‘ Pro William 
Gill, J. S. Colburn’’; and Judge Parker, in giving the 
opinion of the Court, says ‘‘ the defendant is not the 
promiser’’; ‘‘ the plaintiff’s remedy is against Gill, if 
Colburn had authority to make the promise for him ; and 
if he had not, a special action on the case might make 
Colburn answerable’’; and a non-suit was entered. 
Judge Parker did not think that Colburn could be made 
liable as a promiser on the note, had he acted without 
power in making it; but he must be made responsible 
in a special action on the case. This decision occurred 
twelve years after that of Dusenberry v. Ellis, and is, at 
least, of equal weight and authority. I cannot suppose 
the New York adjudication was unknown to Judge 
Parker. 1 must, therefore, look upon it as virtually 
overruled by him. 

White vy. Skinner (183 Johns., 307) was an action of cove- 
nant, brought on a specialty, signed and sealed in this 
manner: ‘‘ For the directors, Reuben Skinner, L. 8.’’ 
There was a private association or firm known by the 
style of ‘‘The Granville Cotton Manufacturing Com- 
pany,’’ of which Skinner was president and director. 
On the face of this instrument no person was bound but 
Skinner, the defendant. He did not sign the name of 
each director and annex the seal to each name. If he 
had full power to bind them the mode of executing the 

instrument did not make it obligatory on them. 
(102) The contract purported on its face to bind the de- 

fendant. No other person was bound by its terms. 
The defendant personally undertook that others should 
perform, and the judgment was correctly rendered against 
him. And if you view the defendant as a partner the 
result must be the same. The name of the firm was not 
signed ; and if signed, copartners have no common seal ; 
the name and seal of each should be affixed by some 
person specially authorized to do the acts. For being a 
partner gives no authority to execute a deed for the other 
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members of the firm. The case is unlike the one now 
under the consideration of this Court. But Judge Platt, 
in delivering the opinion of the Court, extra judicially 
observes : ‘‘ If a person execute a bond as attorney for 
another, without authority, such person, so assuming to 
act, is personally bound as though he had covenanted in 
his own name.’’ I have found no English adjudication . 
to support this dictum of Judge Platt. He refers to 7 
Term. Rep., 206, and 5 East, 148. They appear to me 
to furnish no basis for such a doctrine. However re- 
spectable the source from which it flows, I must question 
its correctness ; and the more especially as the decision 
was made in 1816, and Chancellor Kent published in 
1827 the second volume of his commentaries, in which 
it is said: ‘‘ The attorney is not bound, even though he 
had no authority to execute the deed, when it appears 
on the face of it to be the deed of the principal ’’; ‘‘ there 
is a remedy against him by a special action on the case 
for assuming to act when he had no power.’’ 

The case of White v. Skinner, so far as it bears on the 
one now before the Court, contains only an obiter dictum 
of Judge Platt. I have found no English decision sup- 
porting it; and it seems that eleven years after the 
opinion was expressed it was not recognized as authority 
by Chancellor Kent for the purpose for which it has been 
cited. 

The Supreme Court of Massachusetts, at Octo- 
(103) ber term, 1820, in Ballou v. Talbot, 16 Mass. Rep., 
461, expressly decided that the defendant having 
signed a promissory note, and added to his signature the 
words ‘‘ agent for David Perry,’’ did not make the de- 
fendant liable as on his own promise; and if he acted 
without authority from Perry, that circumstance could 
not make it the promise of defendant; but he would be 
responsible for a special action on the case. The decision 
in Long v. Colburn is re-examined and confirmed. The 
Chief-Justice Parker delivers the opinion of the Court, 
and supports it with able reasoning. Let it also be re- 
marked that this adjudication was made more than four 
years subsequently to the decision of Judge Platt in White 
v. Skinner, which had been decided at August term, 1816. 
Under these impressions, and with this view of the 
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cases on the subject, I cannot consent to render judg- 
ment against the defendant. 


Hai, Judge.—There is no dispute in this case about 
the sealing and delivery of the bond, but only in regard 
to signing it. He who signed his name to it, as his deed, 
adopted the seal. 

If a name appears to be signed to a deed adopting the 
seal, it must be the deed of such person or the deed of 
no one. It cannot be the deed of one whose name is not 
signed to it. 

When the principal’s name appears to a deed or other 
instrument, written by his agent, purporting to adopt the 
seal, that instrument must be the deed of the principal, 
or the deed of no one. If the agent was authorized to 
sign it, it is the deed of the principal; if he was not so 
authorized, it is not his deed. It cannot be the deed of 
the agent, because it does not purport to be so. On the 
contrary it purports not to be his deed, and he does not 
adopt the seal. The terms in which it professes to have 

been executed declare it to be the deed of the prin- 
(104) cipal, and not that of the agent. Therefore to 

make it the deed of the agent is against the evi- 
dence furnished by the instrument itself. 

It has been insisted that the want of authority in the 
agent to sign the principal’s name makes it the deed of 
the agent. 

I have always understood that the question whose a 
particular deed is (if anybody’s) must be collected from 
an inspection of the paper itself. But if the rule con- 
tended for be correct, the question who is the obligor or 
grantor depends not upon the instrument itself, but upon 
matter of fact unconnected with the real execution of the 
deed. The evidence admissible under the plea of non est 
factum should be confined to the point whether things 
apparent on the face of the deed, so far as relates to the 
execution of it, were true and genuine as they appeared 
to be. If they were not, in any essential point, it was 
not the deed of the person it purported to be; and as it 
was not his deed it could be the seed of no other person, 
because it did not purport to be so. 

It is difficult for me to understand how a deed which | 
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has but one seal shall be considered to be the deed of one 
person or another, as facts shall turn out, which are not 
connected with the two essentials of a deed, signing and 
sealing—I mean so far as they appear upon its face. 

I am aware that there are authorities the other way. 
It is said to be right that an agent who signs for another 
without authority should be answerable himself. As a 
principle of ethics I subscribe to this rule; but it ap- 
pears to me that he should be answerable in some other 
action than in one upon the instrument which he has 
signed as agent in his principal’s name. (Long y. Col- 
burn, 11 Mass. Rep., 97) 

I can raise no objection to the case of White v. Skinner, 
13 Johns. Rep., 307. The defendant in that case signed 

for the directors in his own name, and of course 
(105) he was bound—he undertook for them. If he 

had signed the name of the directors, and had 
affixed a seal to each name, and stated that he did so as 
agent, that case would have resembled this. 

Nor is this case like that of Appleton v. Binks, 5 East., 
148. There the agent signed and sealed the- covenant 
in his own name and with his own seal. 

I think the rule for a new trial should be made ab- 
solute. 


Henverson, Chief-Justice.—The question whether an 
instrument, allowing it to be genuine, be a deed must be 
determined from its face by an inspection of what it im- 
po?ts to be, not from evidence dehors the instrument. So 
whether it be the bond of A or the bond of B must be 
decided in like manner. No change of character can 
be given to it by extrinsic evidence. If this instrument 
be genuine it is the deed of him whose seal it bears, and 
as seals at present bear no distinguishing mark it is the 
seal of him whose it purports to be. If it is not his it 
is not the seal of another, for that would be to change 
its character by evivence of a collateral fact. If, there- 
fore, it is not the seal of Robert R. Johnson it is the seal 
of no one; for it purports to be his seal, and not that of 
another. If he who affixed the seal of Robert R. John- 
son to the paper had no authority to do so the person 
who has been injured by that act may or may not have 
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a remedy against the party thus affixing it, according to 
the circumstances attending the transaction. If he who 
sealed the bond falsely and fraudulently alleged that he 
had a power to do so I think that he would be responsi- 
ble for the fraud. But if in fact he pretended to nothing 
more than a bare verbal authority, and this was under- 
stood by the plaintiffs, they have not been defrauded. 
It was a mere misconception of the powers flowing from 
a verbal authority, in which misconception they all par- 

ticipated. I cannot assent to the proposition, sup- 
(106) ported by some very high modern authorities, that 

if this is not the deed of the principal, for want 
of power in the agent to seal for him, it is therefore the 
deed of the agent; although I can well assent to the 
proposition that in all parol contracts if the principal be 
not bound by the agreement the agent is. I mean lawful 
agreements ; for when the consideration, which is neces- 
sary to support all parol contracts, passes from the party 
to the agent, if from any cause it cannot be carried to 
the principal so as to bind him, it must of necessity rest 
with the agent ; and with whomsoever the consideration 
rests from him a promise arises. If in truth a person 
represents himself to be the agent of another, whether 
under a mistake or with a design to deceive, and he is 
not, so that the consideration never gets to the principal 
to bind him, then it rests with the agent, and he is bound. 
If in truth he was not the agent, but the principal know- 
ingly receives the consideration, he thereby ratifies the 
éontract, takes the liability upon himself, and discharges 
the agent. But this is only in cases where the creditor 
treats with the agent as agent; for if the agent treats 
with the creditor without disclosing his character of 
agent, he is personally bound, whatever he may do with 
the consideration. But the creditor may, if he will, even 
in such case, treat the contract as one made by the agent 
as agent, and follow his consideration to the hands of the 
principal—to him who receives benefit from it. It is in 
this way I understand what is to be found in the English 
books upon this subject—that if the principal be not 
bound, the agent is—that if the agent does not disclose 
his character he is personally bound—that if his power 
be defective to bind his principal the agent is bound. 
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I say this with great deference to the decisions of some of 
our sister States, who have extended the principal so far 
as to make a deed executed by procuration the deed of 
the agent if from defect in the power it be not the deed 

of the principal. I assent to the proposition that 
(107) if a parol contract be made by an agent be not the 

contract of the principal, from a defect in the 
power of the agent, it becomes the contract of the agent 
for the reasons above given. I have examined every 
English authority which is referred to in support of the 
above-mentioned cases. I think that they do not sup- 
port the position for which they were cited. 


Per Curiam.—Let the judgment below be reversed, and 
a new trial granted. 


Approved. Sellers vy. Streator, 50 N. C., 261; Brown v. 
Bostian, 51 N..C.,1; Fisher v. Pender, 52 N. C., 483; 
Boyson v. Lucas, 84 N. C., 680; Burwell v. Linthicum, 
100 N. C., 145; Russell v. Koones, 104 N. C., 237. 








THE PRESIDENT AND DIRECTORS OF THE STATE BANK 
v. AMBROSE KNOX AND WILLIAM MARTIN. 


From Pasquotank. 


Where an agreement was made that one of two similar suits should 
abide the event of the other. upon a dispute as to the terms of 
that agreement, it was held that the decision of the judge of 
the Supreme Court thereon was conclusive, and a judgment 
entered according to the factsascertained by him wasaffirmed. 


This was an action of .asswmpsit upon a promissory 
note made by one Muse, endorsed by the defendants for 
his accommodation, and negotiated to the plaintiffs. At 
the fall term of the year 1826 this cause, together with 
that of the same plaintiffs against Wilson & Parker (12 
N. C., 484), stood for trial. An affidavit was made by 
the attorney of the plaintiffs for the removal of both 
causes, and an order entered transmitting them to Gates. 

In consequence of an arrangement made by the coun- 
sel on both sides this cause was not removed to Gates, 
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but it was agreed, as the defendants contended, that only 
the suit against Wilson & Parker should be removed, 
and that this should abide the event of that. No entry 
was made of this arrangement, but this cause continued 
in Pasquotank, and was brought forward on the trial 
docket, with the following entry: ‘‘To await the de- 
cision of a case removed to Gates Superior Court.’’ 
At spring term, 1828, upon affidavit filed the 
(108) following rule w& made, nune pro tune as of fall 
term, 1826: ‘‘ It is agreed between the plaintiffs’ 
and defendants’ attorneys, that whatever decision shall 
be made in the suit The State Bank vy. Wilson & Parker, 
removed at this term to Gates for trial, the like decision 
shall be made in the other suit—The State Bank v. Knox 
& Martin—and that the order to remove the last-men- 
tioned suit be rescinded, and the same is rescinded. And 
the said last-mentioned suit is retained in this Court to 
await the decision of the case The State Bunk vy. Wilson 
& Parker.”’ 

At the fall term of 1828, before his Honor, Judge 
SrRANGE, the plaintiffs moved to rescind this rule, and 
several affidavits were filed in support of and against the 
motion. It is thought that it is not necessary to present 
a statement of them. 

His honor having refused to set aside the rule, the 
defendants produced a regularly certified copy of the 
record in the case of The State Bank vy. Wilson & Parker, 
and moved for judgment in their favor, which being en- 
tered, the plaintiffs appealed. 


The case was submitted, without argument, by Ruffin, 
for the plaintiffs, and Gaston, for the defendants. 


Hai, Judge.—Upon the affidavits offered to the Court 
at April term, A. D. 1828, the order for the removal of 
this suit to Gates Superior Court for trial was rescinded ; 
and the entry of the agreement that it should await the 
decision of the suit The State Bank v. Parker et al., re- 
moved from Pasquotank to Gates Superior Court,-was 
make as of April term, A. D. 1826, that being the term 
at which the agreement was entered into, as appears 
from affidavits then offered to the Court, and of which 
that Court was the only competent judge. 
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No objection appears to have been made to these en- 
tries at that time. At the Supreme Court in June, 1828, 
where the suit The State Bank v. Wilson et al. had been car- 

ried by appeal from Gates Superior Court, judg- 
(109) ment was given for the defendants. Afterwards, 

at October term of Pasquotank Superior Court, a 
motion was made in this suit to rescind the entry direct- 
ing it to await the decision to be made in the suit The 
State Bank vy. Wilson et al. This was refused by the Court, 
and the same judgment was entered in it which had been 
given in the suit The State Bank v. Wilson et al. In this 
1 think the judge acted correctly. It is to be observed 
that the last-mentioned motion was not made until the 
judgment of this Court in the suit against Wilson was 
known, and then to have permitted the motion to prevail 
would have been to permit the plaintiff to try his fortune 
a second time, contrary to his agreement. I say agree- 
ment, because the Superior Court, judging from the affi- 
davits, considered that there was one. 


Per Curiam —Let the judgment below be affirmed. 


Approved. Carroll v. Haywood, 64 N. C., 481. 





SLIZABETH DOLBY vy. YOUNG JONES AND JAMES WATSON. 
From Wake. 


1. Sureties for an appeal from the judgment of a single magistrate 
are sureties to the action, and are bound to satisfy any judg- 
ment which may be rendered in it against the appellant. 

2. Where the judgment of a justice was affirmed in the County 
Court, and the suit went from that to the Superior Court, and 
final judgment was entered against the appellant, his first 

‘ sureties are bound for its satisfaction. 


The defendants were sureties for one Utley in an ap- 
peal prayed by him to the Court of Pleas and Quarter 
Sessions from the judgment of a justice of the peace. 
‘The judgment of the justice was affirmed, and judgment 
rendered against the defendants for the amount recov- 
ered in the County Court. From this judgment Utley 
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prayed an appeal to the Superior Court, and gave other 
sureties, with the usual condition. In the Su- 

(110) perior Court the judgment of the County Court 
was affirmed, and judgment rendered against the 

sureties last given, but not against the defendants. 

The plaintiff having failed to obtain satisfaction from 
Utley and the sureties on the appeal to the Superior 
Court, on the fall circuit of 1828 moved his Honor, 
Judge Norwoop, for judgment nune pro tunc, against 
the defendants, which being entered, they appealed to 
this Court. 


W. H. Haywood, for the defendants, urged strongly 
that they were discharged by the appeal to the Superior 
Court. . 


Manly, contra, submitted the cause without argument. 


Hatt, Judge.—The act of 1794 (Rev. chap. 414, sec. 
17) declares that in all cases where appeals shall be 
granted from the judgment of a justice of the peace, the 
acknowledgment of the surety for the appeal, subscribed 
in his own hand-writing, attested by the justice, shall be 
sufficient to bind the surety to abide by and peform the 
judgment of the Court. They are bound in an obliga- 
tion similar to that which sureties enter into for appeals 
from the County to the Superior Courts. They are both, 
like special bail, sureties to the action, but are more 
strongly bound. For they cannot, as special bail can, 
surrender their principals in discharge of themselves. 

In a suit brought to the County Court, if special bail 
be taken and the plaintiff appeal to the Superior Court 
from a judgment rendered against him, if the plaintiff 
obtain a judgment in the Superior Court, no doubt can 
be entertained but that the special bail would be liable, 
although it should be stated in the bail bond that they 
were bail in a suit brought to the County Court. They 
are bail to the action and liable to any judgment ob- 

tained in it. So the surety for an appeal from a 

(111) justice is bound for the action, and is obliged to 

perform whatever judgment is obtained in it. If 

it be asked why it is necessary for a defendant to give 
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sureties for an appeal to the Superior Court when his 
special bail are liable? the answer is, that the law re- 
quires additional security for the performance of the 
judgment, from which the sureties cannot exonerate 
themselves by a surrender of their principal, and against 
whom judgment can be instanter entered up, together 
with the principal. Suppose the surety in question only 
bound to perform the judgment of the County Court, 
and the defendant, prevailing in that Court, the plaintiff 
appealed and obtained a judgment in the Superior Court, 
the plaintiff would have no security—and this without 
any default on his part—a predicament in which the law 
never contemplated placing a creditor. 


Per Curiam.—Let the judgment be affirmed. 


Approved. Wilson vy. Murchison, 491 post.; Carroll y. 
McGee, 25 N. C., 18. 








JAMES FERRELL, executor of William Ferrell, v. JEPTHA UN- 
DERWOOD et ux. 


From Wake. 


1. Under the powers conferred by the act of 1794 (Rev. chap. 414) 
a single justice of the peace has jurisdiction of implied con- 
tracts. Where upon the death of a man his wife appropriated 
money belonging to his estate to her own use, held that it 
might be recovered by warrant, without proof of an express 
promise to pay it. 

Prr HENDERSON, Chief-Justice.—The jurisdiction of a single Justice 
extends to all cases where a general Indebitatus Assumpsit 
will lie. 

2. A judgment “that the piaintiff pay costs” is not a judgment on 
the merits, because it may be upon matter collateral to them. 

3. Evidence of what the justice meant by such a judgment is im- 
proper, as the entry must speak for itself. But it is otherwise 
as to the fact whether the merits were enquired into upon 
rendering it. 


This was an action commenced by a warrant before a 
single justice. 
On the trial before his Honor, Judge Norwoop, the 
case was that the wife of the defendant Jeptha, being 
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the widow of the plaintiff’s testator, took of the 
(112) money on hand at his death, the sum of forty- 
seven dollars and fifty cents. 

The defendants produced and read a former warrant 
brought by the present plaintiff against the wife of the 
defendant Jeptha, before her intermarriage with him, 
and proved by the magistrate who tried it that on the 
day of trial the plaintiff appeared, produced witnesses 
to support his claim, who were examined by the magis- 
trate, and upon consideration of the evidence, he, the 
witness, thinking that the plaintiff had failed in making 
out his case, entered the following judgment— 


‘‘In this case the plaintiff pay costs. Given under 
my hand, &c. JoHn Suaw, J. P.’’ 


The witness was asked by the counsel for the plaintiff 
whether the defendant offered any evidence on that trial, 
to which he answered in the negative. The counsel then 
asked him whether he considered the judgment as any 
thing more than anon-suit. This question was objected 
to by the counsel for the defendant, but the objection 
was overruled, and the witness answered that he in- 
tended to enter a non-suit, and considered the judgment 
as one. 

Upon this evidence his honor being of opinion that 
the plaintiff should recover, a verdict was entered ac- 
cordingly, and the defendants appealed. 


Badger, for the defendants. 
Scawell, contra. 


Henperson, Chief-Justice.—It is said that this claim 
is founded neither on a specialty, note, contract or agree- 
ment; that it is not for goods, wares, and merchandise 
sold and delivered, nor for work and labor done, and 
therefore that a single justice has no jurisdiction; the 
act of 1784 (to which all subsequent acts, except that of 
1822 refer, and the latter not affecting the case) expressly 
confining the jurisdiction to cases of that description. 

Contracts are of two kinds, express and implied. 
(113) The first are, where an obligation is expressly as- 
sumed ; the latter, when it arises from the trans- 
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action, without any express undertaking, being accord- 
ing to the obligations imposed by law, the performance 
of which every person is presumed to undertake, inde- 
pendently of and without an express promise. Asif A 
receives the money of B, a promise is implied that A will 
repay it. If A pays money for B, at the request of B, 
the law implies a promise on the part of B that he will 
repay it. Even in cases where A receives the money of 
B tortiously, or under a claim of right, B may waive the 
tort, and presume that A received the money for his use, 
if in fact the money belonged to B; and A is not per- 
mitted to allege that he received the money tortiously, 
and by wrong, if ex equo et bono, as Lord Mansfield says, 
he ought to repay it. If this be the rule in the exposi- 
tion of acts by Courts, emphatically called Courts of 
Justice, proceeding according to the course of the com- 
mon law, I can see no reason why it should not be ap- 
plied to Courts of limited and special jurisdiction, pro- 
ceeding, it is true, not according to the forms of the 
common law, but according to its principles; the law 
being the same in both Courts, varying only in the mode 
of administration, that which is law in one Court being 
so in the other, as far as regards the subject-matter of 
the contract. I must therefore say, that if this money 
in the hands of the defendant (the feme) is the money of 
the plaintiff, the defendants have agreed to pay it to him. 
A contrary exposition of the act is at variance, I think, 
as well with its letter as with its spirit; a contract im- 
plied being as much a contract as a contract expressed. 
This opinion is in accordance with the uniform under- 
standing, ever since the act was passed. I should sup- 
pose that the jurisdiction of a single justice extends to 
all cases where a general indebatus asswmpsit will lie. 
As to the bar of a former judgment, I think the 
(114) defendant has failed toestablish it. The bar does 
not arise from the fact that there has been a former 
suit upon the subject, but there must have been a former 
investigation of this very claim upon its merits by a com- 
petent tribunal, which has adjudicated upon the sub- 
ject. The judgment produced in this case shows, it is 
true, that there was a suit, and that it is at an end; but 
whether the justice who put an end to it entered into the 
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merits of the claim and adjudicated upon the right does 
not appear. The entry is that the plaintiff should pay 
costs ; this consequence may follow from a judgment on 
the merits, as well as something collateral to them and 
not affecting them. If it was to be allowed as a bar it 
might happen that the plaintiff would be put out of 
Court without ever having had his claim passed upon. 

I think, also, it was improper to receive evidence from 
the justice to explain what he meant by the entry. It 
must speak for itself. As it stands, it is either a judg- 
ment or not; it cannot have its character determined by 
the testimony of the justice. If so, any other person is 
as competent to do this as he is. But if the entry im- 
ports a judgment I think it is proper to prove by the 
justice, or any other person, that the merits were gone 
into, if the testimony be consistent with the judgment. 
I am induced to say this from the analogy it bears to 
cases where trespass has been brought for taking prop- 
erty, and, on the plea of not guilty, a general verdict is 
found for the defendant. In an action of detinue or trover 
afterwards brought for the same property, if the verdict 
and judgment in trespass be pleaded in bar, evidence 
may be given to prove that the verdict in that action 
was rendered for the defendant, from the fact that there 
was no forcible taking, and that it was not given on the 
title. This is brought in under a replication averring 
these facts. But here the justice was asked what he 
meant by the entry ; not whether he went into an exam- 

ination of the merits. But in this case the entry 
(115) neither was, nor did it import to be, a judgment. 
It did not profess to decide the cause. 

This is not one of the cases where a new trial should 
be granted because improper evidence was received on 
behalf of him in whose favor judgment was rendered— 
for the defendant offered no sufficient bar. There was 
nothing, therefore, for the justice’s evidence to do away. 

Upon the question of jurisdiction this case is stronger 
than where one man receives or takes the money of an- 
other. Here the possession devolved on the wife on her 
husband’s death ; she held it for those to whom it be- 
longed. 
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Per Curiam.—Let the judgment be affirmed. 


Approved. Justice vy. Justice, 25 N. C., 58; Massey y. 
Lemon, 27 N. C., 557; Mitchell y. Walker, 30 N. C., 248. 








MARY WATTS v. JOHN M. GREENLEE. 
From Burke. 


. In declaring for slander, the office of an innuendo is to correct 
words not in themselves actionable with some precedent fact 
formally averred which explains their meaning. 

>=. Words not in themselves actionable cannot be rendered so by an 
innuendo without a prefatory averment of extrinsic facts 
which explains their meaning and make them slanderous. 

Hence, when the words were “all W’s girls are big,” and the de 
elaration contained no averment of a fact affixing a slander- 
ous meaning to the words, an innuendo, affirming the mean- 
ing to be “big with child to negro B,”’ was held to be insuffi- 
cient, and the declaration to be defective. 

4. The word “publish” is insufficient in a declaration for slander, 
without charging the words to be spoken in the presence and 
hearing of others. 

ihe act of 1808 (Rey. chap. 748) has given a precise meaning to 
the term “incontinent,” and having rendered a charge of it 
against a woman actionable, a count, charging the defendant 
with saying the plaintiff is “incontinent,” without prefatory 
matter and without an innuedo, is good. 


After the new trial granted in this cause at June term, 
1827 (Ante, 1 vol., 210), it was again tried on the last 
circuit before Mancum, Judge. A verdict was returned 

for the plaintiff, and after discharging rules for a 
(116) new trial and in arrest of judgment, judgment was 

rendered for the plaintiff. It is unnecessary to 
state the grounds upon which these rules were discharged, 
as the cause was disposed of in this Court, upon a point 
not brought to the notice of his honor, on the circuit. 


The declaration was in the following words : 


“Mary Watts complains of John M. Greenlee, in custody, &c., of 
a plea, &c., and whereupon the said Mary, by, &c., complains that 
she, being a person of good fame and reputation, and so esteemed 
by all persons, and never having been guilty of the infamous acts 
imputed to her by the said J. M. G., as hereinafter stated, neverthe- 
less the said J. M. G. being an evil-minded person, and intending to 
slander her in her good name, fame and character, on, &c., in, &¢., 


[ 104 ] 





N. C.| JUNE TERM, 1829. 





Watts v. GREENLEE. 





did falsely and maliciously publish of her the said M. W. the fol- 
luwing scandalous words, to-wit, “she the said M. is big (meaning 
big with child to his negro Ben). That all Watts’ girls (meaning 
the said M. W. as one of said girls) is with child to negro Ben.” He 
the said J. M. G. knowing, &c.” 


There was another count, similar to the above in all 
respects, charging the words as being ‘‘she’’ (meaning 
the said M. W.) ‘‘ is incontinent.’’ 


Gaston and Badge: .. ved in arrest of judgment— 


1st. Because the words ‘‘ she is incontinent,’’ unac- 
companied by any averment, do not convey the idea of 
a want of chastity. They contended that the declara- . 
tion ought to contain a clear and technical statement of 
all facts necessary to enable the Court to see upon the 
face of the record that the words were defamatory ; that 
the statement of the words was not accompanied with 
an averment alleging them to be spoken of and concern- 
ing the chastity of the plaintiff, and there being no col- 
loguium to that effect charged, the omission could not 
be supplied by an innuendo. For this was cited Rex v. 
Horne, Cowp., 682; Starkie on Slander, 294, 295, 296; 
4 Rep., 18; Hawks v. Hawkey, 8 East., 427; Peak v. 
Oldham, Cowp., 275; Holt v. Scholefield, 6 T. R., 691. 
2d. That the words ‘‘she is big,’’ unaccom- 
(117) panied by any precedent averment explanatory 
of their meaning, did not impute any slander of 
the plaintiff; and for this the same reasons were urged 
and the same authorities cited. 
3d. That the declaration contained no averment that 
the words were spoken in the presence and hearing of 
any one; that the word ‘‘ publish,’’ taken singly, did not 
convey the idea of that kind of communication to the 
world, which caused the injury and gave the action. 


Devereux, for the plaintiff, contended that any defects 
in the declaration were aided by the verdict, and cited 
1 Chitty Pl., 402; 1 Saund., 228, n. 1; 6 Comyn’s Dig. 
(Hammond’s Ed.), 97. On the first point he argued 
that the act of 1808 (Rev. chap. 748) had affixed to the 
word ‘‘incontinent’’ a precise and technical meaning, 
and had rendered words imputing to a female want of 
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personal chastity actionable in themselves. From this, 
he urged, it should be inferred that no colloquiem nor 
innuendo was necessary, as their only use was to explain 
words in themselves innocent, and point out their action- 
able character. He contended that there was a sufficient 
averment of publication ; the word ‘‘ publish’’ meant ‘‘ to 
proclaim,’’ ‘‘to make generally known,”’’ ‘‘ to discover 
to mankind,’’ and this was equivalent to an averment of 
speaking ‘‘in the presence and hearing’’ of ‘sundry 
persons.’’ On the authority of Taylor v. How, Cro. E., 
891, he urged that the words ‘‘ publicly promulgated ”’ 
were good, without saying ‘‘in the presence and _ heay- 
ing’’ of others; and that the word ‘‘ publish ’’ was ex- 
actly synonymous with the words ‘publicly promul- 
gate.”’ 


Henperson, Chief-Justice.—Words not in themselves 
actionable may be rendered so by acolloquium, or by some- 
thing extrinsic, with the aid of an innuendo. In such 


cases it is necessary that the colloquium and extrinsic 

facts, commonly called introductory matter, should 
(118) be put upon the record, that the Court may see that 

the jury have drawn a rational and probable con- 
clusion. For notwithstanding the jury are the judges 
of the facts, and of all inferences to be drawn from facts, 
yet it is the province of the Court to decide whether one 
fact can be inferred from another. Hence arises the dis- 
tinction between relevant and irrelevant evidence. The 
Court decides the question whether one fact can or may be 
inferred from another. The jury determine whether the 
inference insisted on be correct or not in the particular 
case. The words are “‘ all Watts’ girls are big.’’ There 
is no colloquium charged by which any other than the 
ordinary meaning of the words can be given to them. 
They are to be taken abstracted from any context, for 
none appears. The innuendo is, ‘‘ thereby meaning big 
with child to his negro, Ben.’’ It is going far enough, 
and perhaps too far, without a colloquium or introduc- 
tion to say that big means big with child; but there can- 
not be the least pretence for saying it means big with 
child by negro Ben. The innuendo, therefore, which the 
jury have inferred was quite unwarranted ; at least there 
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is nothing stated which shows that it was warranted. 
That must appear, or the declaration is bad; for other- 
wise juries would be quite arbitrary in giving to words 
such a meaning as they pleased. If this was the de- 
fendant’s meaning, the words are actionable; and had 
a colloguium or introductory matter been stated, which 
showed that this might have been his meaning, it would 
have sustained the innuendo which the jury have affirmed. 
The verdict being general upon all the counts, and this 
being defective, the judgment must be arrested. 

Other objections were made, which I will only slightly 
notice, the one before mentioned having put an end to 
the case. It is objected by the defendant that it is not 
stated that he gave publicity to the charge; that the 
word ‘‘ publish’’ does not sufficiently convey that idea. 

But, for my part, I can scarcely conceive a word 
(119) in our language which more definitely conveys 

the idea requisite in law to support an action 
for speaking slanderous words. Publish is to proclaim, 
to make known generally. It needs not the epithet 
palam, which was relied on, for palam promulgare is to 
publish. " 

It is objected that the words ‘‘ the plaintiff is incon- 
tinent’’ required a colloquium or introduction to make 
them actionable. Jncontinent is the word used in the 
statute ; it would be strange that the Court should re- 
quire the jury to tell them the meaning of a word thus 
used, and the argument amounts to that. It is true that 
where a statute declares that he who commits a certain 
crime—murder, for instance—shall suffer death without 
benefit of clergy, in an indictment on that statute it is 
not sufficient to say that the defendant committed mur- 
der, but it must be shown how. But in a civil action the 
rule is different; it is not necessary to show how the 
plaintiff is incontinent—with whom, for instance—there 
being no prosecution against her for incontinence. This 
would have been a more apt illustration than the case of 
murder. But the question is, what did the defendant 
mean by the word incontinent, which cannot be under- 
stood, when generally applied to a female, to mean any- 
thing else but that she is unchaste? If there were facts 
or circumstances which showed such was not his mean- 
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ing the defendant should have shown them. It was not 
incumbent on the plaintiffs to prove the reverse. But 
the errors in the count before mentioned are fatal. 


Per Curiam.—Let the judgment be arrested. 


Approved. Briggs v. Byrd, 33 N.C., 353; St. v. Moody, 
98 N. C., 571. 








PHILIP BRITTAIN vy. JAMES ALLEN. 
(120) From Buncombe. 


1. In a declaration for slander the innuendo must contain a rational 
inference from the colloquium or other introductory matter. 

2. The colloquium and introductory matter are put on the record 
that the Court may see if the jury have made a reasonable 
construction of the words. 

3. The usual and formal mode of pleading is first to set forth the 
colloquium, then the words, drawing a slanderous meaning 
from them by a proper innuendo. 

. But a declaration in which the words spoken and the innuendo 
were first set forth, and then a fact necessary to warrant the 
innuendo, was held sufficient. 

. Other words besides those charged as slanderous may be proved 
on the trial as evidence of the malicious intent of the defend- 
ant, and this. as well where they are actionable, as where they 
are not. 

. General hostility between a juror and a party, without any con- 
nexion with the action to be tried, is good cause of challenge. 

. But the fact that a juror and one of the parties are stockholders 
in an incorporated company, as a turnpike company, is not 
good cause of challenge. 


The plaintiff declared against the defendant in case 
for slander, as follows: 


“Philip Brittain complains of James Allen, in custody, &c., of a 
plea of trespass on the case, &c. For that whereas the said Philip 
now is a just, honest and correct man and citizen of this State, and 
as such hath always, &c., and until the committing of the several 
grievances by the said James, as hereinafter mentioned, was al 
\ays reputed, &c., by all his neighbors, &c., to whom he was in 
any wise known, to be, &c.; and whereas, also, the said Philip hath 
never been guilty, nor until the committing of the several griev- 
ances by the said James, &c., ever been suspected to have been 
guilty of the infamous crime of passing counterfeit money, herein- 
after mentioned to have been charged upon, and imputed to the 
said Philip, by means of which, &ce., he the said Philip, before the 
committing of the said grievances by the said defendant, had de- 
servedly obtained, &c. Yet the said defendant, well knowing, &e., 
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end greatly envying, &c., and contriving, &c., to injure the said 
Philip in his good name, &c., and to bring him into public scandal, 
&c., and also cause him to be suspected by, &c., to be guilty of pass- 
ing counterfeit money, and that he had subjected himself to the 
pains, &c.,andto harass and ruin the said Philip, heretofore, to 
(121) wit, on, &c.,at&c.,thenand therein the presence, &c., falsely anc 
maliciously spoke and published of and concerning the said Philip 
tiese false, scandalous, malicidus and defamatory words, to-wit: 
‘Qur former senator (meaning thereby the said Philip, he the said 
Philip having been before that time a senator in the legislature of 
this State) ‘used vigilance and diligence in prosecuting Welsh for 
passing counterfeit money’ (meaning thereby one William Welsh, 
who was guilty of passing counterfeit money), “in order to prevent 
suspicion from falling upon himself’ (meaning thereby the said 
Fhilip); ‘he’ (meaning the said Philip) ‘procured Roadman’ (mean- 
ing one William C. Roadman, who prosecuted the aforesaid Wil- 
liam Welsh for passing counterfeit money), ‘to prosecute him’ 
(meaning the aforesaid William Welsh); ‘to extricate himself’ 
(meaning the said Philip); and that ‘he’ (meaning the said Philip) 
‘was as deep in the mud as Welsh’ (meaning the aforesaid William 
Welsh) ‘was in the mire,’ meaning and intending thereby that the 
said William Welsh was guilty of the scandalous and felonious 
crime of passing counterfeit money, and that he, the said Philip, 
was also guilty of the scandalous and felonious offence of passing 
ccunterfeit money. By means of the committing of which said sev- 
eral grievances by the said James as aforesaid, he, the said Philip, 
hath been and is greatly injured in his said good name, &c., and 
brought into public scandal, &c., with and among his neighbors, to 
whom the falsity of the said charge was unknown, and who thence 
have believed him guilty of the infamous and felonious offence of 
passing counterfeit money. Wherefore the said Philip saith, &c.” 


The issue was on the plea of not guilty, and was tried 
before his Honor, Judge Maneum, on the last circuit. 

In making up the jury, the defendant having ex- 
hausted his peremptory challenges, challenged a juror 
for cause, assigning for cause, Ist. That the juror and 
the plaintiff were stockholders in the Buncombe Turn- 
pike Company. 2d. That there had been hostility be- 
tween the juror and the defendant. 

The last assignment was general, without reference to 
any opinion formed or expressed by the juror touching 
this suit. The challenge was overruled by the judge, 
and the juror was sworn. 

After proving the speaking of the words charged in 
the declaration the plaintiff offered evidence of other 
words spoken by the defendant, both before and after 
the commencement of the action. This testimony was 

objected to by the defendant, but was admitted 
(122) by the judge. 
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His honor left it to the jury to say whether the de. 
fendant, by the words set forth in the declaration, falsely 
and maliciously intended to charge the plaintiff with pass- 
ing counterfeit money, and told them if they should find 
that he did, they ought to return a verdictfor the plaintiff, 

A verdict being returned accordingly, the defendant 
appealed. 


Gaston & Badger, for the defendant, moved in arrest of 
judgment, because the words set forth in the declaration 
did not of themselves import any defamatory charge upon 
the plaintiff, and there was no allegation, averment, col- 
loquium, or any other explanatory matter in the declara- 
tion, to which the words or the innuendos refer, to give 
them any actionable quality, or to point them to the 
plaintiff. 

If.they should fail in this motion, they then moved 
for a new trial— 

ist. Because the judge had erred in overruling the 


challenge to a juror, made by the defendant on the 
ground of personal hostility. 

2d. In receiving evidence of words spoken by the de- 
fendant, before and after suit brought; such evidence, 
if admissible at all, being only so to show the quo animo, 
and not as a foundation for damage in themselves, which 
should have been distinctly explained by the judge. 


Devereux, on the other side, contended that the declara- 
tion was good, and cited Starkie on Slander, 53 to 58, 
280 to 282, 286 to 299, 295, 298; Lindsey v. Smith, 7 
John. Rep., 360; and Roberts v. Campden, 9 East., 93. 

On the first ground for a new trial he cited 3 Blk. 
Com., 363; Rev. chap. 452, 592, 833. 

On the second, Reistell vy. McQuister, 1 Camp., 49, and 

Finnerty v. Tipper, 2 Ib., 72; and protested against 
(123) granting new trials for apparent omissions in the 

charge of a judge on a point which might not have 
been deemed important in the Court below, and which 
may have been designedly left out of the case because 
not excepted to. 


HeEnpveErson, Chief-Justice—The words charged to have 
been spoken are not actionable of themselves, but may 
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be made so by a colloquium, or by introductory matter, 
with an innuendo. The colloquium is the subject-matter 
in reference to which the words were spoken. What is 
commonly called the introduction contains foreign or ex- 
trinsic facts, known to the hearers and alluded to by the 
speaker, by which a slanderous character may be given 
to words ambiguous in themselves, or apparently harm- 
less. The innnende avers the meaning of the words as 
intended by the speaker, and as understood by the hear- 
ers. It must be warranted by the colloquium or by the 
introductory matter ; that is, it must be a rational infer- 
ence that they are so meant and so understood. The col- 
loguium and introductory matter must be put upon the 
record ; otherwise juries would be left at large to con- 
strue the words as they pleased. They are required to 
be placed upon the record that the jury may be kept 
within the bounds of reason and common sense. For 
although they are triers of the facts, it is the duty and 
province of the Court to see that their inferences are 
such as are reasonable and probable. Hence irrelevant 
evidence is withheld from them. Hence also in murder, 
the wound, which the jury affirm to be the cause of death, 
should be described by its breadth and depth, that the 
Court may see, not that it did occasion the death—for 
that is the province of the jury to decide—but that it is 
probable that it did, which is the province of the Court. 
The words are: ‘‘Our former senator used vigilance 
and diligence in prosecuting Welsh for passing counter- 
feit money in order to prevent suspicion from falling 

upon himself. He procured Roadman to prose- 
(124) cute him to extricate himself; and he was as deep 

in the mud as Welsh was in the mire ’’—with an 
innuendo that the defendant intended to impute, and did 
impute, to him the crime of passing counterfeit money ; 
and to support this innuedo, or to render it probable, 
there is an averment that the plaintiff had been a sena- 
tor from the county, and another that Welsh had been 
guilty of passing counterfeit money, which supports the 
imnuendo that by saying that the plaintiff was as deep in 
the mud as Welsh was in the mire he meant to impute 
to him the crime of passing counterfeit money. The 
jury, by their verdict, have affirmed both the averments 
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and innuendoes. It is therefore the same thing as if the 
defendant had said in so many words that the plaintiff 
was guilty of passing counterfeit money. It is true these 
averments are not found where, according to approved 
forms, they should be, that is, preceding the words al- 
leged to have been spoken ; but it is sufficient if they are 
found anywhere. I therefore think that the declaration 
is substantially good, and that the judgment: should not 
be arrested. But there is a motion for a new trial for 
improperly overruling a challenge to a juror. And if 
the challenge was improperly overruled it is good cause 
for a new trial. 

I do not think that there is anything in the cause first 
assigned, viewing it either as a cause for a principal 
challenge or one for favor. For from that alone I do not 
think it is inferable that the juror is not indifferent. I 
mean that the plaintiff and juror were both stockholders 
in a turnpike company. For those companies or asso- 
ciations spoken of in the books, which disqualify the 
members from serving as jurors, where another member 
is a party, mean such associations as unite men much 
more intimately than being stockholders in the same 
incorporated company. They are such associations as 
impose personal obligations on the members—obligations 

arising from benevolence and good-will towards 
(125) each other, not a mere partial union of funds for 

profit. The funds are united, but the individuals 
are entirely distinct. But it appears to me that there is 
something in the second cause, to-wit, that there was 
hostility between the juror and defendant. For although 
the word had implies that the hostility had passed away, 
yet from the reasons assigned for overruling it, it is plain 
that it was used by mistake. It seems that the judge dis- 
regarded all kinds of hostility but that which related to 
the particular suit then to be tried. I think that the law 
is otherwise. The juror should be perfectly impartial, 
and indifferent causes, apparently very slight, are good 
causes of challenge, and that which is good cause for 
quashing the array is good cause of challenge to the 
polls. I mention this, as most, at least many of the 
cases, are challenges to the array. If the sheriff be lia- 
ble to the distress of either party, or if he be his servant 
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or counsellor, or if he has been god-father to a child of 
either of the parties, or either of them to his, or if an 
action which implies malice, as assault and battery, 
slander, or the like, is depending between them, these 
all are causes of principal challenge. (Bac. ab. Jurors, 
F.1.) From these cases, particularly the one which 
states a suit pending, which implies malice, it appears 
that general hostility, by which I mean that which is 
not confined to the particular suit, is cause of challenge. 
From these causes the law of itself implies a want of 
indifference, which the defendant offered to show. I 
think he ought to have been permitted to do so, and if 
he succeeded, that the juror should not have been sworn. 
For this cause, and for this cause only, there should be 
a new trial. 
As to the other words which were given in evidence, 
I think it is proper to show that the degree of malice by 
any words or acts of the defendant, whether spoken or 
done before or after the action brought. We will pre- 
sume that they, under the charge of the Court, 
(126) had that effect, and that effect only. No regard 
ought to be paid to the old rule, that these words 
must be such as were not actionable, that rule haying 
yielded to common sense. For damages are not given 
for these words, but for the words charged. They only 
tend to show the degree of malice entertained by the de- 
fendant against the plaintiff. 


Per Curiam.—Let the judgment below be reversed, 
and a new trial granted. 


Approved. St. v. Mills, 116 N. C., 1051. 








Den ex dem of WILLIAM R. SMITH et al. vs. JOHN M. GREEN- 
LEE. 


From Rutherford. 


1. Auction sales, particularly those made by a sberiff, under a fi. fa., 
are founded upon the idea of a fair competition between the 
bidders. And as the employment of puffers is a fraud upon 
the vendee, so an association of bidders, designed to strifle 
competition, is a fraud upon the vendor. A sale effected by 
such means is void even at law, and a deed excuted in con- 
Sequence of it, conveys no title. 
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2. But the rule is different when the association has for its object 
a fair competition, and is formed because one, from the mag- 
nitude of the purchase, or the like cannot bid on his own 
account. 


Ejectment for a tract of land situate in Buncombe, 
originally commenced in that county, and removed to 
Rutherford. 

On the trial before his Honor, Judge Daniel, the les- 
sors of the plaintiff, who were William R. Smith, James 
M. Smith and Phillip Brittain, produced a judgment and 
execution thereon against one James Greenlee to the de- 
fendant, and impeached it as fraudulent. 

The defendant contended that the purchase of the les- 
sors of the plaintiff, at the sheriff ’s sale, was fraudulent, 
and relied upon his possession alone, against their defec- 

tive title. To show the purchase fraudulent, the 
(127) defendant proved that the land in dispute was 

more valuable per acre than any other tract in 
Buncombe county; some persons estimated it at five 
thousand dollars, others at eight thousand dollars, and 
some were as high as ten thousand dollars ; that Brittain, 
one of the lessors of the plaintiff, was the agent of the 
plaintiff in the execution, and had the control of it ; that 
the two Smiths, also lessors of the plaintiff, were men of 
considerable wealth, and had the command of money; 
that when the biddings opened, one of the Smiths bid 
two hundred dollars ; that the other Smith bid on him, 
as also did one other person ; that then the lessors of the 
plaintiff went apart to themselves, and agreed that they 
should not bid against each other, but that one should 
purchase the land for the joint benefit of the three ; that 
the land should be cried off to them, and a deed given 
to them for it; that the sheriff was informed of this ar- 
rangement, and instructed to consider the bid of any one 
of the three as the bid of all. Under this arrangement 
only one of the lessors of the plaintiff bid, and the land 
was stricken off to them at four hundred dollars. 

His honor instructed the jury that if the lessors of the 
plaintiff, after the biddings had commenced, entered into 
a combination no longer to bid against each other, in 
consideration of an agreement that one was to make the 
purchase and let the others have an interest in it as 
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partners—if in consequence of this agreement, the two 
persons who were to be admitted as partners desisted 
from bidding, and all this was known to the Sheriff be- 
fore the sale was closed, and was sanctioned by him—the 
arrangement would be against the policy of the country, 
and a fraud either upon the person whose property was 
to be sold, or upon the law regulating sales of property 
by the sheriff at vendue, and that any deed executed on 
such sale would be void. 
A verdict was returned for the defendant, and the 
plaintiff appealed. 
The case was argued by Swain for the lessors of 
(128) the plaintiff, and by Gaston and Badger for the de- 
fendant. The reporter regrets that he has no note 
of the argument. 


Henperson, Chief-Justice.—A sale at auction is a sale 
to the best bidder, its object a fair price, its means com- 
petition. Any agreement, therefore, to stifle competition 
is a fraud upon the principles on which the sale is 
founded. It not only vitiates the contract between the 
parties, so that they can claim nothing from each other, 
but also any purchase made under it, their claims against 
the vendor being weaker than those against each other— 
policy alone forbidding that the last-mentioned should 
be enforced, but both policy and justice uniting to con- 
demn the former. If this be the rule with regard to 
auctions instituted by private individuals, a fortiori 
should it be as to those public auctions instituted by law 
for great public purposes—such as execution sales, where 
the object is to secure the creditor, if possible, the satis- 
faction of his debt, and at the same time to obtain for 
the debtor a fair price for his property. Men may, from 
the very worst ef motives, both towards the creditor and 
debtor, abstain from bidding, without incurring any 
legal censure. They have a right to abstain from ac- 
tion—they may act or not, at their pleasure, but if they 
do act, they must do it fairly. They cannot claim to 
themselves any benefit from a sale, the first principles 
of which they have violated, fair competition being the 
very essence of an auction sale. Puffing or by-bidding 
is a fraud on the vendee. So, on the other hand, an 
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agreement not to bid, for the purpose of paralyzing com- 
petition, is a fraud upon the vendor, and vitiates the 
sale—at least so far that no party to such agreement can 
claim any benefit from it. I presume it is good as to 
those who did not participate in the agreement. I think, 
also, that the fraud is of such a character that it vitiates 

the sale at law. There is no part of the transac- 
(129) tion which should be preserved, and which, there. 

fore, may render it more proper for the interposi- 
tion of a court of equity; the tranaction being totally 
void, so much so that even the purchase-money paid 
cannot be recovered back. 

But it should be clearly understood that it is not in- 
tended to intimate an opinion that persons may not asso- 
ciate together and unite in their biddings from any other 
cause or motive than that of destroying, stifling or para- 
lyzing competition. Persons may unquestionably unite 
in their biddings under a great variety of circumstances. 
As where the whole article, for any reason, does not suit 
the individuals of the association, as being of more cost 
than one would wish to purchase, or, where it consists of 
parts, some suitable to one and some to others of the as- 
sociation ; or where the purchase might involve a risk, 
which they, as individuals, are not willing to encounter, 
as a disputed title, or the like ; or the case of a loss upon 
a resale, where the profits may be very great, and so may 
the loss; or if the association acts from motives of hu- 
manity and benevolence to some individual whom they 
intend to benefit, and by a joint bid equalize the burden. 
But it is much easier to point out cases where the rule 
operates than where it does not. It is confined, I think, 
to the cases before mentioned, where the agreement is 
designed to affect and does affect fair competition, para- 
lyzing the bidding. 

I have but little doubt, from the charge of the judge, 
that he entertained the same notions of the law of the case 
as this Court does. And his charge, as far as it goes, is 
correct. But I am not quite certain that the jury may not 
have understood that the sale was vitiated by an associa- 
tion for an object deemed both by the judge below and 
by this Court perfectly justifiable. In other words, I 
fear that the charge was not sufficiently explicit, for it is 
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by implication only that I can make it embrace the prin- 
ciples declared in this opinion. I am not satisfied that 
the case was left to the jury under the influence 
(180) of these principles. I think, therefore, that there 
should be a new trial, and I the more readily as- 
sent to it because very little injury can result, as the 
defendant remains in possession. 

The case should be left to the jury under the influence 
of the principles above expressed, with acaution to them 
to disregard the mere assertion of the parties that they 
united because of the disputed title, but to ascertain the 
real motives, if they can; and if it was to destroy or im- 
pair competition, to find for the defendant. 


Per Curiam.—Let the judgment be reversed, and a 
new trial granted. 


Approved. Goode v. Hawkins, 17 N. C., 393; Bailey v. 
Morgan 44 N. C., 352; Whitaker v. Bond. 63 N. C., 290. 








BURTON W.. DOWD v. FLORA WADSWORTH. 
From Moore. 


. Where a writ was to answer “A, guardian of B,” the words 
“guardian of B,” was held to be but matter of cescription, and 
the suit to be the suit of A, not of the ward; evidence of the 
ward’s title is therefore irrelevant. 

Possession accompanied with a claim of title is a conversion. 
But a mere bailee who claims no title either for himself or 
his bailor, and upon a demand of possession only asks for 
time to surrender the property to his bailor, is not guilty of a 
conversion. , 

3. One who is in possession of the property of another is bound to 
surrender it upon the demand of the owner; but if he does not 
know the applicant to be the owner, he has a right to reason- 
able proof of that fact. 

Frinciples of law in respect to what constitutes a conversion, dis- 
cussed by HENDERSON, Chief Justice. 


Trover for a horse, brought by the plaintiff in his own 
name as ‘‘ guardian of Daniel Blue.’’ 
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The cause was tried, on the plea of not guilty, before 
his Honor, Judge DANIEL, on the last circuit. 

The plaintiff proved a gift of the horse to his ward, 
Daniel Blue, by his grandfather, John Wadsworth, the 

late husband of the defendant, and that he had by 
(131) his will bequeathed all his personal estate to the 

defendant during her life. The executor of John 
Wadsworth lived at a distance from the defendant, and 
in another county. All the property of the estate, to- 
gether with the horse in dispute, was left by him on the 
plantation where the testator died, where also the defen- 
dant continued to reside—she contending that the horse 
had never been given to blue by the testator, but that it 
continued to be part of his estate. It was in proof that 
after the death of her husband the defendant used the 
horse about the plantation ; that she lent it to one of the 
witnesses to go to Fayetteville, and also to another per- 
son to go a short journey. 

The plaintiff demanded the horse of the defendant for 
his ward ; she answered that it was not in her possession, 
but in that of the agent of the executor, who lived some 
miles off ; that she should do nothing until she saw the 
executor, and that she did not know that she would give 
it up at any rate. There was no proof of the plaintiff’s 
appointment as guardian. 

His honor instructed the jury that if they were satis- 
fied that the plaintiff had title to the property, their next 
inquiry should be the fact of a conversion by the defen- 
dant. That on this point it was not necessary for the 
plaintiff to prove a demand by him and a refusal by the 
defendant, when the horse was in her possession; that 
it was sufficient if he proved to their satisfaction that 
the defendant had, since the death of her husband exer- 
cised acts of ownership over it inconsistent with his title. 

Under this charge a verdict was returned for the plain- 
tiff, and the defendant appealed. 


Ruffin, for the defendant, objected— 
lst. That the writ was to answer ‘‘ Burton W. Dowd, 
guardian of Daniel Blue,’’ which made Dowd the 
(132) plaintiff, when the property was shown to be in 
Blue, his ward. 
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2d. That there was no conversion by the defendant. 
Blue being an infant, the property coming to the posses- 
sion of the defendant by leave of the executor of the 
donor, and there being no proof that the plaintiff had 
been regularly appointed his guardian, the defendant 
had as good a right to retain the custody of the property 
as the plaintiff had to demand it. 

He contended that where property comes to the pos- 
session of anyone, by finding or by a bailment, a demand 
must be made by one having an authority to make it in 
order to prove a conversion. 

That the actual possession of the horse by another, 
when the demand was made, and the qualified terms in 
which the defendant spoke, showed there was no con- 
version. It only disclosed her inability to deliver it up, 
and her want of authority, but asserted no right of prop- 
erty in herself. 

That Blue being an infant, the defendant had a right 
to a reasonable use of the horse for the keeping of it, 
and that the very fact of a delivery to any but one who 
was a regular guardian would have been such a disposi- 
tion of the property as amounted to a conversion; that 
no misuser was proved, which he admitted would have 
been a conversion. In support of these principles he 
referred to Bull. N. P., 44, and the opinion of Coke, 
Chief-Justice, in 2 Bulst., 312, cited 3 Selw. N. P., 
1151. 

He contended that it was plain, on the whole case, that 
the defendant set up no right of property in herself ; that 
she used the horse by permission of the executor, be- 
tween whom and Blue she did not intend to interfere ; 
that she got the horse from the executor and returned it 
to him; that she exercised no acts of ownership incon- 
sistent with the rights of Blue; but the horse being in 
her possession she merely refused to decide between the 
right of the infant and the executor. 


No counsel appeared for the plaintiff. 


HENDERSON, Chief-Justice.—I am somewhat at 
(133) a loss to say what this Court, as a revising Court, 
should do as to the error in bringing the suit. No 
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doubt it was intended to be the infant’s suit; it was so 
considered throughout. The trial was upon the infant’s 
title, yet it is the suit of the guardian—it is brought by 
him in his own name; for although he describes himself 
as guardian of the infant, that is but matter of descrip- 
tion, and does not make it the suit of the infant. The 
Court below, I think, should have rejected the whole of 
the evidence as irrelevant; for it did not tend to estab- 
lish title in the plaintiff, but in his ward. I do not know 
what else we can do but to grant a new trial. The Su- 
perior Court may, under our act for the amendment of 
the law, and particularly under our construction of that 
act, permit an amendment upon terms, if it should be 
thought proper. 

The counsel for the defendant made a very ingenious 
argument to show that there was no conversion ; but he 
has not satisfied me that there was none. It is evident 
the defendant claimed a life estate in the horse, under 
the will of her husband, to which she was entitled, if 
there was no valid gift to the infant. 

The executor left the horse with the other property on 
the plantation, where the widow continued to reside, and 
she no doubt exercised acts of control and ownership 
over it; for it appears that she lent him to one of the 
witnesses to go to Fayetteville, and once to another per- 
son to go a short journey. That when demanded she 
said the horse was not there; that he was in the pos- 
session of the agent of the executor, who lived three or 
four miles off. She said she would do nothing until she 
could see the executor, and that she did‘not know that 
she would give up the horse at any rate. This is very 
unlike the conduct of the possessor of a chattel, who, 
not knowing the owner, claims no property in it, but is 
willing to give it up, so that he is exonerated. On the 

contrary, it is very much like a claim, especially 
(134) when coupled with her acts of ownership and her 

concluding remark that she did not know that she 
should give him up at any rate, which seems like dis- 
claiming the authority of the executor. All this looks 
much like aclaim for herself, and when coupled with her 
interest under the will, shows that she held adversely. 

The general rule is that any person who is in the pos- 
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session of another’s property is bound to surrender it 
upondemand. The exceptions are where a person really 
and bona fide does not know that the applicant is the 
owner. By which I do not mean that he cannot judge 
whether his title is good or bad, as it were upon the law 
or intricate facts of the case—as if a man find property, 
before the finder can be put in the wrong there must be 
some grounds to believe that the applicant is the owner ; 
not full proof, but something that would satisfy a reason- 
ableman. Or, if one neighbor bails property to another, 
if it is demanded of the bailee, and he, thinking it is the 
bailor’s, requests a delay until he can see the bailor and 
return it to him, this will not be evidence of a conver- 
sion. All these exceptions are founded in good sense, 
and it must appear on the transaction that the bailee 
neither claims possession for himself nor even for his 
bailor, but only that he wished a delay to enable him to 
return it to the bailor, that the latter might exercise his 
free will, and not condemn the bailee for not doing so, 
and that the bailee might thus avoid a law suit. If this 
defendant held for the executor, it appears that her mo- 
tives were different from these. I rather suppose she 
considered that he held title for her, and that she held 
possession for herself—that she held possession for her- 
self, that she was mistress, and could direct and act as 
she pleased ; for it seems that when matters came to an 
extremity she would follow her own and not his will. 
When one is in possession under a bailment, by holding 
for the bailor and refusing to deliver the thing bailed 
upon demand, he identifies his possession with the title 

of the bailor; and if that is bad the possession is a 
(135) conversion, and he becomes personally charge- 

able. I think, therefore, the judge was right in 
the instruction given and in the manner in which he left 
the case to the jury. 

As to the demand made by a person who does not show 
that he was guardian, or authorized to make it, I per- 
fectly concur with the counsel that the defendant might 
well refuse to deliver up the horse on such a demand ; 
but this should have been done on that ground, and not 
on the claim of right on her part ; it is the claim of right 
which gives to her possession an adverse character. 
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I think the defendant has no pretence to shelter her- 
self under the bailment from the executor ; for she iden- 
tified herself with him, and if his title is bad her pos- 
session is wrongful. But the judgment must be reversed 
and a new trial granted, for the cause first mentioned. 


Per Curiam.—Let the judgment below be reversed and 
a new trial granted. 


Approved. Powell v. Powell, 21 N. C., 379; Savage v. 
Carter, 64 N. C., 196. 








JOURDAN DENSON v. JOEL SLEDGE. 
(136) From Franklin. 


1. A promise made to a sheriff to indemnify him for doing an un- 
lawful act, or for omitting to perform his official duty, is void. 
The rule, however. is subject to the exception that the act be 
not one which is apparently lawful in furtherance of the 
sheriff’s duty. 

. Hence a promise to indemnify a sheriff for neglecting to levy a fi. 
fa., or for postponing its execution, is bad. But an indemnity 
to him for levying a fi. fa. against A upon goods in the pas- 
session of B is valid. 

. Where the sheriff was a surety to the principal defendant and 
a party to the writ, which for that cause improvidently issued 
to him, it was held that the promise of a stranger to pay the 
debt on the return day of the writ, if the sheriff would not 
proceed under it, was void, although the writ improperly 
issued to the sheriff, and he was a surety for the debt. 

. The act of 1777, sec. 8 (Rev. chap. 331) and the statute 23d Hen., 
6, chap. 10, apply only to bonds given by persons in the ward 
of the sheriff, uot to bonds given upon writs of fi. fa., and the 
— are good unless given upon a consideration bad at com- 
mon law. 


The act of 1807 (Rev. chap. 731), authorizing sheriffs to take 
forthcoming bonds, does not interfere with the rules of the 
common law touching the duty of a sheriff; it is merely per- 
missive, and no agreement can be enforced under it which is 
not strictly in pursuance of it. 


Assumpsit upon a special contract. On the trial before 
his Honor, Judge Norwoop, on the last fall circuit, the 
case was that the plaintiff, being the sheriff of Franklin, 
had in his hands sundry writs of fiert facias against one 
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Jeffreys. The defendant, in consideration that the plain- 
tiff would suspend proceedings thereon, and wait with 
Jeffreys, promised that he, the defendant, would pay the 
amount due upon the judgments. Three judgments and 
executions against Jeffreys were produced; and it ap- 
peared that the plaintiff was a party to two of them, 
being the surety of Jeffreys, and sued in the same action 
with him. 
The jury, under the directions of his honor, re- 
(137) turned a verdict in favor of the plaintiff for the 
amount of the judgments, and the defendant ap- 


pealed. 


Badger & W. H. Haywood, for the defendant, argued— 


1st. That forbearance was only a good consideration 
when moving from the party entitled to receive the debt 
forborne, or from his authorized agent. The promise of 
any other person to forbear, being merely officious or in- 
sufficient, cannot support a promise to pay that person, 
and if it enure to the benefit of any one it must be to that 
of the creditor. (Harvey v. Gibbons, 2 Lev., 161; Nerot 
v. Wallace, 3 Term Rep., 17.) 

The sheriff is not the agent of the creditor, but the 
servant of the law—or, at most, he is the agent of the 
plaintiff, to do exactly that which the writ commands. 
Hence, if in a fiert facias the debtor pay the sheriff the 
money, he is discharged, and the plaintiff must look to 
the sheriff—because in this case the sheriff pursues the 
directions of his writ. But in a ca. sa. a payment to 
the sheriff is no discharge—the receipt not being in vir- 
tue of the writ. (Slackford vy. Austin, 14 East., 468; 
Rook vy. Wilmot, Cro. Eliz., 209; Taylor v. Bonk, 2 Lev., 
203 ; Ibid, 2 Mod., 214.) 

The plaintiff, therefore, had no power to grant indul- 
gence, and his mere delay to act—a delay to which he 
was not bound—formed no consideration. 

2d. That the consideration was the sheriff’s agreement 
to forbear doing an act which his duty required of him, 
and therefore was contrary to the policy of the law, and 
void. (Chitty on Contracts, 221, 222.) Such agree- 
ments, it was contended, necessarily tended to the injury 
of the creditor, by turning him upon the sheriff, and 
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also to the injury of the debtor, by exposing him to the 
oppression of the sheriff, either from motives of caprice 
or cupidity. It was, in effect, an agreement to indem- 
nify the sheriff for a breach of duty, which was void. 
(Plow., 64; Hob., 14; Blackett v. Crissop,; 1 Ld. Ray., 
278.) 
The counsel distinguished this case from forth- 
(138) coming bonds, which the sheriff was authorized 
by the act of 1807 (Rev. chap. 731) to take, and 
from bonds given to indemnify the sheriff against selling 
goods in the possession of B, on a fieri facias against A, 
contending that the act of 1807 authorized forthcoming 
bonds, as an exception to the rule of the common law, 
which must be confined to the case of a levy upon slaves 
or cattle, and must be strictly pursued. And as to the 
bonds of indemnity against an action of trespass, they 
contended that the rule was that an indemnity to the 
Sheriff to do an act in furtherance of the writ was good, 
but not when it was to do or omit to do an act which 
tended to defeat it. 


Seawell & Hillman, for the plaintiff, argued— 


Ist. That the act of 1777, chap. 118, sec. 8 (Rev. 
chap. 331), relates only to persons in custody, and is 
substantially the same as the statute of 23 Henry, chap. 
10, and should receive the same construction. That 
statute has been held not to extend to bonds taken from 
any except persons in ward of the sheriff. The reason 
is, that in writs of ca. sa. it is the coercion of the de- 
fendant’s person which is to procure payment, and to 
lessen this coercion is a plain violation of the plaintiff’s 
remedy. In writs of fiert facias the rule is different. 
The teste of the writ binds the defendant’s property, and 
no injury arises to the plaintiff from a delay on the part 
of the sheriff. Suppose the plaintiff had paid the money 
to the creditors, and taken the defendant’s promise to 
indemnify him, would there have been any injury to the 
creditor? His having relied upon the defendant’s prom- 
ise as well entitles him to recover as the payment of the 
money in the case supposed. Beaufages’ case, 10 Rep., 
99, is a case where the sheriff who had a fiert facias 
against the defendant, took a bond for the payment of 
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the money into Court at the return of the writ; upon 
the statute 23 Henry, 6, chap. 10, being objected, it was 
held good. The case of Dawson, sheriff of B, against 

Burman, cited in the report of that case, was debt 
(189) upon a bond. The defendant pleaded the statute 

of 23 Henry, 6, and showed that one K recovered 
debt and damages against him, and sued a fiert facias di- 
rected to the sheriff of B, and that he made the bond to 
the plaintiff for the execution, and that the bond was 
void by the said act ; upon which the plaintiff demurred ; 
and it was resolved, first, that the said bond was not 
within the said statute, because the statute extends only 
to such bonds which any in his ward makes to him; 
secondly, that the bond was not void by the common 
law. Whereupon the plaintiff had judgment. The like 
judgment was given inter Burwey and Ket, upon bond 
taken by the sheriff pro solutione pecuniax debite domine 
Regine, upon an extent out of the Exchequer. (Ibid, 
page 100 a, 100 b.) The same law holds of asswmpsit. 

If the bond or promise of the defendant in execution 
to the sheriff, to pay the money, be good under the statute 
and at common law, surely the bond or promise of a third 
person to do the same thing cannot be void upon the 
ground that it is contrary to law. 

It is not every unlawful act of the sheriff that will ren- 
der a contract to indemnify him for the doing of it un- 
lawful. It is unlawful for the sheriff to levy upon the 
property of one man to satisfy the debt of another. Yet 
a promise to indemnify him for so doing will support an 
assumpsit. (Arundell vy. Gardiner, Cro. Jac., 652.) 

The question here is not whether the sheriff could have 
defended himself against the plaintiff in the executions, 
if they had sued him for not making their money, but 
whether the promise is void. (Blackett v. Crissop, 1 Lord 
Ray., 278.) 

2d. Another objection is, that the promise in this case 
is made for forbearance, and that the time of forbear- 
ance is indefinite and uncertain, and therefore is void 
in law, and does not afford a sufficient consideration 
for an asswmpsit to pay on the part of the defendant. 
Id certum est, quod certum reddi potest. The promise 
in this case is made to the sheriff, when about to levy 

[ 125 J 





IN THE SUPREME COURT. [13 





Denson v. SLEDGE. 





(140) upon the property of Jeffreys. It is therefore 
substantially a promise by defendant to the sheriff 
that if he would not levy the execution on Jeffreys’ prop- 
erty, he, the defendant, would pay the money due thereon. 
When was he to pay? When the sheriff would be liable. 
When would that be? At the return of the execution. 
Beyond that time the sheriff would not have it in his 
power to indulge, for he would then be subject to amerce- 
ment, and would then incur the liability to pay the whole 
amount, provided the defendant in the execution should, 
by any means, become unable to pay. It was therefore 
a promise, made under an agreement to forbear until the 
return day, which was for a certain, definite and reason- 
able time, and such as forms a good consideration in law. 
Although the stipulation to forbear was not expressly 
made for that time, yet the circumstances in the case 
show that that must have been the understanding of both 
parties. 
3d. But if the promise to the plaintiff, as sheriff, be 
void, still the plaintiff was the surety in two of the judg- 
ments, and the execution being improperly in his hands, 
it is fair to conclude that he had the control of them, 
and that the promise made to him was made to him as 
a surety, not to indemnify him for a breach of his offi- 
cial duty, but to save him harmless as a surety. In this 
view of the case there was full power to grant the delay, 
and no rule of policy forbids that the plaintiff should 


recover. 


Toomer, Judge.—The sheriff is the officer constituted 
by law to execute the process of the Court. It is his 
duty to execute it with due diligence and reasonable 
promptitude. It is laid down in Bac. Abr. (Sheriff N.), 
and the position has been recognized by this Court in the 
case of Lindsay’s Ex’rs v. Armfield, 10 N. C., 548, that he 

is bound to execute all process which comes to his 
(141) hands with the utmost expedition, or as soon after 
receiving it as the nature of the case will admit. 

The plaintiff, being sheriff of Franklin county, had 
in his hands certain executions, and the defendant, in 
consideration that the plaintiff would forbear to levy 
those executions, and would wait for the money due 
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thereon, promised to indemnify him. The plaintiff al- 
leges the forbearance took place, and he has sustained 
damage thereby ; and now asks the aid of the Court in 
obtaining indemnity for disobeying its process and vio- 
lating his duty. This is the substance of the transaction, 
whatever coloring ingenuity may have given it. The con- 
sideration was an omission by a public officer to perform . 
the duties of his office ; the promise of the defendant was 
to induce him to omit the performance of that duty. 

The consideration is illegal and the promise void, be- 
ing repugnant to the general policy of the common law. 
An agreement to induce a public officer to omit the per- 
formance of his duty is void. (Chitty on Contracts, 
221.) A contract to indemnify a sheriff for doing that 
which he ought to do is good; a contract to indemnify 
him for doing that which he ought not to do is void. 
(Blackett vy. Crissop, 1 Ld. Ray., 278; Plowden, 64.) 
The agreement of the plaintiff to forbear making the 
levy—to suspend proceedings on the process, and wait 
for the money due thereon—was in violation of his duty 
and contrary to law. The contract implies a power and 
ability to levy the execution, which it was his duty to 
do, but which he omitted, at the instance and request 
of the defendant, and under the inducement of a prom- 
ise of indemnity. 

The act of 1807 (Rev. chap. 731) authorizes the officer, 
when he has levied an execution, to permit the property 
so levied on to remain with the possessor—the officer 
taking bond for the forthcoming thereof to answer the 
process—and he remaining, in all respects, liable to the 

claims of the plaintiff, as before the enaction of 
(142) the law. This act is predicated upon the com- 

mon law principles recognized by this decision. 
It sanctions the positions that it is the duty of the sheriff 
toexecute final process expeditiously ; that when he seizes 
property under an execution, and by virtue of his office, 
he must take it into the custody of the law—he must be 
its keeper ; and that any agreement to omit the perform- 
ance of his duty by postponing the period of levy, or to 
permit the defendant in the execution to retain the pos- 
session and enjoy the use of the property levied on, after 
the seizure, would, at common law, be illegal and void. 
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The sheriff can now, by taking bond and pursuing the di- 
rections of this act, permit the property levied on to remain 
with the person in whose possession it was found at the 
time of the levy. The bond would have been void before 
the passage of this act, but is now rendered obligatory. 
The act is permissive in its provisions, and all the former 
liabilities of the officer still continue. The mischiefs in- 
tended to be remedied were the inconveniences to which 
the possessor of the property levied on was exposed by 
being deprived of its use until the day of sale, and of be- 
ing subjected to the expense of its being kept in custodia 
legis—inconveniences which were particularly oppressive 
to the unfortunate debtor when slaves were the subjects 
of the levy. This act does not interfere with the common- 
law rule prescribing the duty of the sheriff in making the 
levy ; neither does it authorize any postponement thereof, 
nor does it sanction any stipulation of forbearance in dis- 
charge of this part of his duty. No agreement can be 
enforced under this act which is not strictly in pursuance 
thereof. This contract is not within its purview. 

The three executions which are comprehended by the 
agreement that is the subject-matter of this controversy 
were against one William Jeffreys; two of them were 
against Jeffreys, the principal debtor, and embraced 

others, who were his sureties, one of whom was 
(143) a party defendant, as the surety of Jeffreys, in 

each of the two latter executions. It has been said 
these two executions issued irregularly to the sheriff, as 
he was a party defendant in each; and they imparted 
no power to him, and he could exercise no authority un- 
der them. The sheriff, in his ministerial capacity, is 
bound to execute all process issuing to him from a Court 
of competent jurisdiction. If the Court possess juris- 
diction the officer is bound to obey the mandate of the 
writ, although it may be improvidently issued. It is 
true the ministerial office of the coroner is to act as the 
sheriff’s substitute. If just exception can be taken to 
the sheriff, as when he is interested in the suit, or of 
kindred to either of the parties, then the process should 
be awarded to the coroner. (1 Bl. Com., 344, 349.) Our 
acts of 1777 and 1779 only provide for the issuing of pro- 
cess to the coroner when there is no person properly 
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qualified to act as sheriff in the county. The plaintiff 
in each of these executions was willing to confide in the 
sheriff ; the Court had jurisdiction, and issued the pro- 
cess to him; he received and recognized the writs in his 
official character, and although they may have improvi- 
dently issued, he was bound to execute them. (McAu- 
ley’s case, Cro. Jac., 299; Bull v. Steward, 1 Wils., 255; 
1 Str., 509.) 

It has been intimated that this is a promise by the de- 
fendant to pay the debts due on the executions, and not 
an undertaking to indemnify the sheriff. I perceive no 
difference ; they are in principle the same. The consid- 
eration was the omission of the officer to discharge his 
duty, and is illegal. The promise was an inducement 
to the sheriff to omit that which the process commanded, 
and the law required him to do, and is void. 

Beaufage’s case (10 Coke Rep., 99, b) has been much 
relied on by plaintiff’s counsel. A writ of fiert facias 
had issued to the sheriff, and he took from the defendant 

in the execution a bond for the payment of the 
(144) money into Court at the return of the writ. In 

declaring on a bond it is not necessary to aver 
any consideration. It is true that if it be given on an 
illegal consideration the obligor can show the illegality 
and avoid the obligation. But it does not appear that 
there was anything illegal in the transaction ; there was 
no attempt to show the illegality. There was no stipu- 
lation or undertaking on the part of the sheriff to omit 
his duty, or to forbear its performance; no agreement 
to postpone the making of a levy, or to suspend the pro- 
ceedings under the execution. The taking of the bond 
was not disadvantageous to the plaintiff; it furnished 
additional security for the payment of the debt, without 
interfering with the execution of the process or the duty 
of the officer, and, under such circumstances, was not 
contrary to the policy of the law. The case does not 
state what was the inducement of the obligor for exe- 
cuting the bond, or whether the bond was taken by the 
sheriff with the knowledge and consent and under the 
direction of the plaintiff in the execution. There was 
no attempt, however, to show any illegality in the con- 
sideration. The doubt entertained and expressed by the 
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case was whether the bond was not void by the statute of 23 
Henry, 6. But it was decided that the statute only extended 
to bonds taken from persons in the ward of the sheriff. The 
case of Dawson, Sheriff of B., v. Burman, referred to in 
Beaufage’s case, is of the like character, and was decided upon 
the same principles. 
The case now before the Court is an action of asswmpsit, on 
a parol promise. It was necessary to set forth in the decla- 
ration the consideration upon which the promise was founded. 
The sheriff by his agreement tied his own hands; he stipulated 
to omit the performance of his duty; he undertook that he 
would not be quickened to action, either by the mandate of 
the law or the request of the plaintiffs in the executions. These 
stipulations were the consideration of the promise; the consid- 
eration is illegal, and the promise void. It is not 
(145) contended by defendant’s counsel that either statute, 
23 Henry, 6, or our act of 1777 (chap. 18, sec. 8), has 
anything to do with the case before the Court; they only refer 
to persons in the ward or custody of the sheriff. 


Hatt, Judge.—Perhaps, in the present case, the end of 
justice would be answered by affirming the judgment of the 
Superior Court. But if the general policy and justice of the 
country is concerned in the precedent which such a judgment 
would establish it ought to be examined. 

It is universally true that all contracts and promises which 
have a tendency to impair the administration of justice are 
void. ( Com. on Contr., 23; Fonb., 227; Turner v. Vaughan, 
2 Wils., 339; 3 Term Rep., 17; Plowden, 64; Blackett v. 
Crissop, 1 Ld. Ray., 278; Hob., 14; 5 Mass. Rep., 385.) Many 
more authorities might be cited in support of this general 
position. 

To what did the promise of the defendant tend in the pres- 
ent case ¢ Certainly to a laxity of official duty in the plain- 
tiff. The consideration of the promise was that the plaintiff 
should suspend proceedings on the executions and wait with 
the defendant for the money due. It it asked why returns 
upon those executions were not made to Court as usual; the 
answer is that they were suspended by the promise; of course 
the plaintiffs in them were kept out of their money in conse- 
quence of the promise, and therefore the promise became an 
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impediment in the administration of justice, and on that ac- 
count should be considered void, but not on account of the 
defendant, for he is entitled to no favor. 


Henperson, Chief Justice.—It is impossible to support this 
action, taking it as a promise to indemnify the plaintiff, the 
sheriff, for forbearing to levy the executions, or a promise to 
pay their amount at Court. In either case, without the 

promise of forbearance on the part of the sheriff, they 
(146) are mere nude facts, and will not support an action; 

and taken with the consideration either promise is 
void, for the general rule is that no promise, and more espe- 
cially one to an officer of the law, to indemnify him for doing 
a wrongful or unlawful act, is binding; for such acts cannot 
form the consideration of a lawful promise. This is the gen- 
eral rule, and I am satisfied that this case does not come within 
any exception. Exceptions there are, for we know that there 
may be an indemnity given for acts which are in the abstract 
wrongful. As if a sheriff has in his hands an execution 
against A, at the suit of B, and B points out property in the 
possession of OC, as belonging to A, and requests the sheriff 
to levy on it, and gives him an indemnity for so doing, this 
promise is good, and if C sues the sheriff for seizing the prop- 
erty, alleging it to be his, and not A’s, and recovers of the 
sheriff on that ground, B, is answerable to the sheriff, upon his 
promise of indemnity. Yet this act in the sheriff is wrongful, 
for he had no authority under the execution against the prop- 
erty of A to seize the property of C. The execution war- 
ranted no such seizure, and he stands exposed as a trespasser 
to the action of C. The counsel for the defendant contended 
that the rule is that if the act would be lawful, taking the 
facts to be as represented by the person who gives the indem- 
nity, then the indemnity is good. But if upon those facts, 
taking them to be true, the act would be unlawful, then the 
indemnity is not good; as in the case put, if the goods were 
really the property of A, as B represented them to be, then 
the seizure would be lawful and the indemnity good. But I 
think that is not the rule. For change the case thus: 
There is property in the possession of A, and C informs the 
sheriff that it is not the property of A, but his (C’s) property, 
and indemnifies the sheriff for omitting to levy on it, and 
upon a return of nulla bona, B, the plaintiff in the execution, 
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recovers of the sheriff by showing that it was the prop- 
(147) erty of A, and was liable to be taken on his execution. 

It is admitted, I believe, on all hands, that this indem- 
nity is bad, for an officer cannot be indemnified for omitting 
to do his duty. The rule I take to be this: The sheriff or 
other officer may be indemnified for doing an act apparently 
lawful, in furtherance of his duty, and in giving a character 
to the act facts represented by the person who gives the in- 
demnity are to be taken as true, but in no case can he be in- 
demnified for omitting to do what the event proved to have 
been his duty to have done. As in the case last put, if the 
goods were the property of A, and therefore subject to B’s 
executions, the sheriff could not be indemnified for omitting to 
levy upon them and for returning nulla bona. That is, the 
sheriff may, under the circumstances before mentioned, be 
indemnified for doing an act which turns out to be unlawful. 
But in no case can he be indemnified for omitting to do what 
it was his duty to have done. In the first case it is in fur- 
therance of the precept of his writ, and to obtain the end de- 
signed by it. In the latter, it tends to thwart the object, and 
by a ceries of indemnities, ad infinitum, the payment of the 
money to the creditor might be indefinitely postponed. I have 
examined a written argument filed by one of the counsel for 
the plaintiff. I think that the authorities relied on do not 
impugn the grounds of this decision, but tend rather to 
strengthen then. The principal case relied on is Beaufage’s 
case, 10 Rep., 99. That was a case where the sheriff had 
taken a bond of the defendant in a fieri facias to pay the 
money into Court at the return of the writ. It was held that 
the bond was not void by 23 Henry, 6, chap. 10, or by the 
common law. In that case there was no agreement to for- 
bear, as the consideration of the bond. It does not appear 
that the sheriff either omitted to perform or promised to omit 
to perform any part of his duty as the consideration of the 
bond. That bond was, therefore, only accumulative, the 

sheriff being left free to perform his duty. And the 
(148) bond being good without any consideration, and not 

having a bad one, was supported. The case of Len-- 
thall v. Cooke, 1 Saun., 161, I think, is much at point. A 
bond taken by a sheriff of a prisoner that he will be a true 
prisoner is good if not taken for ease and favor; that is, if its 
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consideration is not any relaxation of his duty as sheriff, it is 
good. But if it is taken for ease and favor, the bond is bad. 
Apply that rule to the present case, and it determines the 
question. I give no opinion on the other points. 


Per Curiam.—Let the judgment below be reversed, and a 
new trial granted. 


Approved. Roberts v. Scales, 23 N. C., 88; St. v. Tatom, 
69 N. C., 35; Griffin v. Hasty, 94 N. C., 438. 








ABEL SHEPERD v. ISAAC: LANE. 
From Randolph. 


1. Deputy clerks can be appointed only in the mode prescribed by 
the act of 1777, sec. 86 (Rev. chap. 115.) 

2. A writ signed by an attorney under a verbal deputation of the 
elerk to all the members of the bar, is a nullity, and the sheriff 
is not liable for not acting under it, nor for making a false re- 
turn on it—and this, notwithstanding he treated the writ as 
valid, and upon his return of it, it was recognized to be so by 
the clerk whose name was signed thereto. 


Case against the defendant, the sheriff of Randolph, in two 
counts: First, for neglecting to arrest one Shubal Gardner, 
upon a capias ad respondendum, in debt, at the instance of 
the plaintiff, sued out by the plaintiff; and, second, for mak- 
ing a false return to that writ. Upon the plea of not guilty, 
the plaintiff, on the trial befoke Rurrry, Judge, made out. his 
ease by proving the issue of a writ of capias ad respondendum 
in debt from the County Court of Randolph, in which he 
was the plaintiff, and Gardner defendant—that the defendant 
had been guilty of negligence in not serving that writ, and 

had made a false return thereon. 
(149) The defence set up was that the paper, which pur- 

ported to be a writ in that cause, was a nullity, and 
upon this point the defendant proved that it was not written, 
signed or issued by the clerk of the County Court of Ran- 
dolph, but that it was signed by a gentleman of the bar. This 
gentleman testified that the clerk was not present when the 
paper was signed and issued, and that the whole of it was in 
his (the witness’) hand-writing; that he had been an attorney 
of the County Court of Randolph, whence the writ purported 
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to issue, for twelve years; that the person whose name was 
signed to the paper as clerk had filled that office during the 
whole of that time; and that from his admission as an attor- 
ney, he, together with all the other attorneys of the Court, had 
been expressly authorized by a verbal deputation of the clerk, 
to fill up and sign writs of subpoena and of capias ad respon- 
dendum, which writs had always been recognized by the clerk 
as valid and lawful, and that the writ in question was, upon 
the return thereof by the defendant, put upon the files of the 
Court as a writ by the clerk, who ratified and confirmed thie 
act of the witness; and that the writ was now in the record of 
the County Court. 

Upon this testimony the jury, under the instruction of the 
presiding judge, returned a verdict for the plaintiff, and the 
defendant appealed. 


Gaston, for the defendant, cited the Constitution of the 
State, sec. 36; act of 1777, sees. 61, 81; The Gov’r. v. McRae, 
10 N. C., 226; 9 Rep., 75, b.; 76 a; Co. Lit., 48 b; Parker v. 
Kett., 1 Satk., 95. 


Ruffin, contra. 


Toomer, Judge.—The plaintiff alleges that he sued out a 
writ of capias ad respondendum in an action of debt from the 
County Court of Randolph, against one Shubal Gardner, 

which came to the hands of the defendant as sheriff of 
(150) Randolph, who neglected to execute the same, and 

made a false return thereon. This in an action on 
the case to recover damages. The plaintiff declares in two 
counts—first, for the neglect of duty, and, secondly, for the 
false return. The defendant pleads not guilty. The validity 
of the writ is the question for the decision of this Court; it is 
expressly averred in the declaration, and is the gravemen of 
the action. 

The thirty-sixth section of the Constitution directs that all 
writs shall run in the name of the State, and bear test, and be 
signed by the clerks of the respective Courts. The defendant 
says the paper purporting to be a writ was void, and gave him 
no authority to make the arrest therein required; that it was 
neither signed, nor issued by the clerk of Randolph County 
Court. A gentleman of the bar was introduced as a wit- 
ness, on the trial below, who testified that the paper had been 
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written, signed, and issued by him, in the name of the clerk, 
but in his absence; that he had been practicing as an attorney 
in the Court for twelve years, and on his admission to the bar 
he and the other members thereof had been verbally author- 
ized by the clerk to write, sign and issue, in his name, writs 
of capias ad respondendum ; and they, and each of them, con- 
tinued to exercise the authority from that period to the time 
of giving testimony. 

The clerk is selected for his “ skill and probity ” ; his ap- 
pointinent is made by the judicial officers of the Court, and is 
recorded on its minutes. He has the custody of the archives 
of the Court. He is, by virtue of his office, to issue writs, 
and by constitutional injunction must sign his name thereto. 
A writ of capias ad respondendum, by our Court law, forms a 
part of the record of the suit, which it is issued to commence. 
In our State, the issuing of the writ is the commencement of 
the action. The writ of a Court of record, having a seal, is 
known by that seal, which is in the keeping of the clerk, and 

is impressed by him. The affixing of the seal was a 
(151) constituent part of the writ, until the act of 1797 dis- 

pensed with its use, in process issued to the county in 
which the clerk officially acts. Dispensing with the seal does 
not change the character of the writ. It possesses the same 
dignity and solemnity now as when clothed with that emblem 
of justice. It imparts the same power and authority to the 
officer to whom it is directed. It is equally beneficial to him 
who sues it out, and equally dangerous to the citizen against 
whom it issues. It comands the sheriff to take and safely 
keep him who is named therein as the subject of the arrest. 
The loss of personal liberty, with all the privations and incon- 
veniences incident to confinement in a public jail, may be the 
consequence of this exercise of authority. 

The seal of office, and the signature of the clerk, are the 
tstimonials by which the authenticity of writs is to be known. 
Remove these indicia of authenticity and you endanger the 
peace of society, and lessen the security of the citizen by leav- 
ing him in doubt as to the genuineness and character of the in- 
strument which commands his arrest; and you thus augment 
the responsibility and danger of the officer to whom it is di- 
rected. | By dispensing with the seal, as to process to be con- 
fined to the county in which it issues, the legislature have in- 
creased the necessity for a strict compliance with the constitu- 
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tional requisition that all writs should be signed by the clerk 
of the Court from which they are issued, whose writing may 
have a marked character, and whose signature may be gen- 
erally known. 

By the act of 1777, chap. 115, sec. 86, the clerk of every 
Court may appoint a deputy, “who shall take the oath ap- 
pointed for the qualification of public officers, and an oath of ~ 
office; and in case of the death of the clerk of any Court in 
the vacation his deputy shall hold the office of clerk until he or 
another shall be appointed agreeably to law.” It cannot be 

pretended that the gentleman who signed and issued 
(152) this writ was the deputy whose appointment was sanc- 

tioned by this act. It does not appear that he had 
taken either of the prescribed oaths, or that he had undertaken 
the duties and responsibilities of a deputy. He was one of a 
whole bar, who claimed and exercised equal authority. The 
case shows that he was claiming to act as an agent, and not 
assuming the character of the deputy authorized by law. The 
act of legislation contradicts the idea of any other agency in 
the discharge of the clerical duties than that prescribed by law. 
So far as assitance to the incumbent or provision for his dis- 
ability was in the contemplation of the legislature, the selec- 
tion of a competent deputy will meet every emergency, and 
will supersede all necessity for any other agency. The legis- 
lative body thought that no man should be called to the exer- 
cise of these functions without performing them under the ob- 
ligation of solemn oaths. If the legislature did believe that 
without this clause in the act of 1777 the clerical functions 
could be performed by agency, at the will of the incumbert, 
then they must be understood; by irresistible implication, as 
restricting the agency to the deputy appointed and qualified in 
the mode prescribed by law. 

The same act of the general assembly which provided for 
the appointment of clerks prescribed the mode of constiuting 
deputies. But it is said that the signing and issuing of writs | 
are ministerial duties, which the clerk can perform by agency, 
and that this legislative enactment on the subject of deputies 
was principally to authorize some agent to act, in the event of 
the clerk's death in vacations, and was not intended to restrict 
the exercise of this comomn-law right, nam qui factt per 
alium, facit per se. Let these positions be conceded, and it 
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will then be necessary to inquire whether the agent on this 
occasion had authority to sign and issue the writ. It is not 
sufficient to ascertain that the clerk had power, and could dele- 

gate it. But did he so delegate it as to authorize its 
(153) exercise. If the paper be issued without authority, if 

it be not a writ, the execution of it would make the 
sheriff guilty of false imprisonment. The plaintiff directing 
and participating in its execution, would be a trespasser; and 
the party to be arrested could repel force by force, and resist 
the officer even unto death. 

For the ordinary purposes of business and commerce, au- 
thority verbally given is deemed sufficient. But the clerk 
could not, as an individaul, authorize an agent to transfer his 
freehold, or to bind him by deed, unless by an instrument of 
writing under seal, on account of the dignity and solemnity 
of the acts in legal contemplation. Power to bind the prin- 
cipal by deed can only be given by deed; authority should gen- 
erally be delegated by acts, commensurate in dignity and so- 
lemnity with the acts to be done. _Recollect, that the docu- 
ment to be signed and issued would, except for the acts of 
1797, have the impress of an official seal, as well as the name 
of a public officer; that it now has, from the signing, all the 
authority it had when bearing the seal; that it forms part of a 
record; that it is the act of a Court of record, by its agent duly 
constiuted, and that it is the command of the law to a public 
officer to arrest a free citizen. Should such power be given 
by an instrument of less dignity than a deed? There should 
at least be some written evidence of the delegation of such au- 
thority. The repose of society, the security of the citizen, 
and the safety of the officer, require some written memorial of 
the transfer of such power. The authority in this case was 
verbally given to the agent, and he was not authorized to per- 
form an isolated act. He was not directed by the clerk to 
sign in his name a single writ. But the agent was one of 
several, or many persons, authorized to do acts, indefinite in 
number, and unlimited as to time. 

In England, when an original writ is sued out of the ordi- 
nary Court of Chancery, the capias, which is mere leading pro- 

cess, is put into the hands of the sheriff, and he issues 

(154) his warrant to the baliff, who executes it. . There the 

sheriff delegates his power by a written precept. In 

Dick v. Stoker, 12 N. C., 91, it was held by this Court that 
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bail to authorize the arrest and surrender of their principal by 
an agent must give him the authority “ by writing at least.” 
It is said the defendant, as sheriff, received and returned to 
Court the paper as a writ, and should not now be heard ag 
denying its validity. He was the officer of the law to exe 
eute process, not to issue it. He had no authority to make 
a writ. His recognition of it could not give a character to 
the document which it did not possess at the time of its issu- 
ing. His mistake could not cure any defect in the paper, nor 
was he estopped from showing that the paper was a nullity. 
The decision of this Court, in the case of the Governor v. Me- 
Rae, 10 N. C.,226, removes this objection. A paper purport- 
ing to be a writ of capias ad respondendum was issued from 
the Sperior Court of Craven, but without the seal of the Court, 
and was directed and came to the hands of McRae, as sheriff 
of Cumberland, which he returned to Court with the endorse- 
ment “too late to hand,” and signed in his official capacity. 
The action was brought against the administrators of McRae 
on his official bond; and the breaches assigned were for neglect 
of duty in not executing said writ, and for making a false re- 
turn. It appeared that the paper came to the hands of the 
intestate in due time, and he could have executed it. But the 
defendant contended, as it had no seal, it was not a writ, and 
the sheriff had no authority to execute it. This was the opin- 
ion of the Court, and it was decided that the intestate, by his 
recognition of the paper, could not make it a writ, nor were 
his representatives and sureties estopped from showing that it 
was not a writ, and the plaintiff was non-suited. The signa 
ture of the clerk and the seal of the Court are two of the com- 
ponent parts of a writ. In The Governor v. the Ad 
(155) ministrators of McRae, the seal was wanting; here it 
is defective for the want of the signature of the clerk. 
It is also said that the clerk subsequently recognized and 
adopted the act of the agent, by receiving the paper as a writ 
and filing it among the records of the Court. The subse 
quent acquiescence of the clerk in the act of the agent could 
not give the document a character which it did not possess 
when it was in the hands of the sheriff. And if a new char 
acter could be thus imparted, it could not have a retrospective 
effect, so as to make the officer liable for the non-execution of 
a paper, which was inoperative while in his hands. Had the 
sheriff attempted to exercise power under the paper, and was 
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in the act of making the arrest when the authority was denied, 
and force met with force, and death ensued, could the grade 
of the homicide be affected by the subsequent assent or refusal 
of the clerk to confirm the act of the agent in signing and is- 
suing the paper ¢ Such a position cannot be assumed. 

It is supposed a practice has prevailed in many counties of 
the State which authorizes gentlemen of the bar to write and 
sign writs of capias ad respondendum in the name of the 
clerk, and then to issue them; and that declaring such paper 
so issued not to have the character of a writ will be productive 
of serious inconvenience, and extensive mischief. It is be- 
lieved such a practice has been confined to few counties, and is 
circumscribed in extent. But the more extended the error 
the greater necessity for arresting its progress. Much incon- 
venience is not apprehended from the decision; at least, no 
great public mischief. If a paper thus issued be executed, 
and the defendant appears and pleads in chief, he will there- 
by waive the objection. |The defendant may come into Court 
without process, and make himself party to a suit; he can by 
appearance dispense with process to bring him in. If he sub- 
mit to the arrest, and give bail, he can then plead in abatement 

to the writ, and the defect will be fatal. But if he 
(156) plead in chief it will be a waiver of the defect, and be 

equivalent to an acknowledgement that he had been 
brought into Court by proper process. (Dudley v. Carmolt, 
5 N. C., 340.) 


Approved. Worthington v. Arnold, 363, post.; Garner v. 
Lane, 14 N. C., 53: Marsh v. Cohen, 68 N. C., 283; Taylor v. 
Taylor, 83 N. C., 116; Henderson v. Graham, 84 N. C., 496; 
Miller v. Miller, 89 N. C., 402; Piland v. Taylor, 113 N. C., 
1; Redmond v. Mullenax, Id., 505. 








DANIEL GLISSON, JR., v. DANIEL and WILLIAM HER- 
RING. 


From Duplin. 


1. In England no advantage can be taken of a variance between the 
original and the declaration except upon oyer of the writ, be- 
cause the writ issues from another court, and does not become 
a part of the record unless oyer be had of it. 
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2. But here the writ issues from the court to which it is returp. 
able and where the action is to be tried, and is part of the 
record without oyer. A variance between it and the declara- 
tion is fatal, even after verdict. 

3. Where the writ was in trover and the declaration in detinue the 
judgment was arrested. 

4. And the writ being upon the title of the plaintiff's intestate, ana 
the declaration upon that of the plaintiff himself, the variance 
is equally fatal. 

5. In such a case the Supreme Court has no power to amend, not- 
withstanding the act of 1824 (Rev. chap. 1233). 

The case of Stamps v. Graves, 11 N. C., 102, and Matlock v. Harper, 
Ibid., 1, commented upon and approved. ; 


In this case the writ was sued out in the name of the plain- 
tiff, as “administrator of Nancy Glisson ” ; by it, the sheriff 
was comanded to take the bodies of the defendants “ to answer 
Daniel Glisson, Jun., administrator of Nancy Glisson, of a 
an trespass on the case, to his damage five thousand dol- 
ars. 

The declaration was in the following form: 


“D. H. and W. H. were attached to answer D. G., Jun., of a plea 
of trespass on the case, and thereupon the said D. G., Jun., by, &e., 
complains for that whereas the said D. G., Jun., heretofore, to wit, 
on, &c., at, &c., was lawfully possessed as of his own property, of 
certain negro slaves, to wit, Mary, &c., of great value, to wit, of the 
value, &c., and being so possessed thereof, he, the said D. G., Jun, 
afterwards, to wit, on, &c., at, &c., casually lost the said slaves 

out of his possession, and the same afterwards, to wit, on, &c., 
(157) at, &c., came to the possession of the said D. H. and W. H. by 

finding. Yet the said D. H. and W. H., well knowing the said 
slaves to be the property of the said D. G., Jun., have not as yet de 
livered the said slaves to the said D. G., Jun., although often re - 
quested so to do, and have detained, and still do detain the same, to 
wit, at, &c., to the damage of the said D. G., Jun., and therefore, 
&e.” 

After a verdict for the plaintiff the defendant moved in the 
Court below in arrest of judgment, on the ground of a variance 
between the writ and the declaration—the former being to 
answer the plaintiff on the title of his intestate, Nancy Glisson, 
and the latter counting upon the title of the plaintiff himself. 
The rule obtained on this motion was discharged by his Honor, 
Judge Norwoop, and judgment rendered for the plaintiff, 
from which the defendants appealed. 


In this Court, Badger, for the defendants, in addition to 
the motion in the Court below, moved in arrest of judgment, 
on account of another variance between the writ and declara- 
tion—the first being in trover and the latter in detinue 
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Gaston, for the plaintiff, contended, that in law, the facts 
charged in the declaration amounted to a conversion, which 
might as well exist where there was a wrongful detention as 
where there was a wrongful taking, or a wrongful user. He 
insisted, therefore, that a verdict affirming the facts set forth 
in the declaration amounted to a general verdict in trover— 
not merely the fact of a demand and refusal, which was only 
evidence of a conversion, but to the finding of a conversion 
itself For this he cited Rex v. Lyme, Regis., Doug., 159; 1 
Chitty Plead., 215, 236, 237. 

He contented that the declaration, if not good in trover, was 
good as a declaration in case against a bailee for non-delivery 

of the property bailed to him by the bailor. 
(158) He urged that the objection, having for its object a 
mere variance, was too late after verdict, and cited 1 
Chitty Pl., 253; Garland v. Chattel, 12 John Rep., 430. 


Badger, in reply, contended that the argument on the other 
side went to confound the well-settled distinctions between 
the several actions—the objection to the declaration being 
that it followed the form of declaring in detinue in the only 
respect in which the declaration in that action differed from a 
declaration in trover. 


Afterwards Gaston moved, under the act of 1824 (Taylor’s 
Rev., 1233), for leave to amend, so as to obviate the objec- 
tion urged to the pleadings. 


Toomer, Judge.—The writ is in case, in the name of the 
plaintiff as administrator of Nancy Glisson; the declaration 
is in detinue, in plaintiff's own right. For these variances 
it is insisted by the defendant that judgment should be ar- 
rested. 

In England, for the trial of suits at common law, writs issue 
from the Court of Chancery, and they never are of record in 
the Court in which the cause is tried, except upon oyer. All 
original writs issue out of the officina justitiae, from which 
they are issued ex debito justitiae, to suit the exigency of every 
ease. Variances between the writ and declaration are only 
noticed when oyer has been had of the original. In the Eng- 
hsh Courts oyer is refused, to prevent objections for variance 
between the writ and declaration. There the capias is consid- 
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ered as mere leading process, to bring the defendant into 
Court, to be notified of the cause of action, and when it hag 
performed this office, it is functus officio. It forms no part 
of the record, and no advantage is taken of its defects, or its 
variances from the declaration, unless on a motion to set aside 
the proceedings, which is addressed to the discretion of the 
Court, and is only granted for the attainment of justice. No 
inconveniences occur in England from this practice. Neither 

the defendant nor his bail can sustain injury, because 
(159) no step is taken in the cause until after the appearance 

of the defendant, when the declaration is served on 
him, and he can then obtain time to plead if he be taken by 
surprise; and the bail to the writ are discharged by the prin- 
cipal’s appearance. 

This notice has been taken of the practice in the English 
Courts to point out the great difference between legal proceed- 
ings in that country and in our State. They differ upon fun- 
damental principles. By the organization of our Courts the 
original writ issues from the Court in which the suit is insti- 
tuted, and stands for trial. It forms part of the record of 
the cause. <A prayer for the oyer of the writ is unnecessary, 
and is unknown to our practice. It answers the double pur- 
pose of writ and process. It executes the offices of both, and 
all its functions are not executed by bringing the defendant 
into Court. Here, by the construction of our Court law, 
judgment may be rendered by default against defendant, as 
well before as after appearance, and in some cases final judg- 
ment. Our bail to the writ is also to the action. Hence great 
inconvenience might arise, and much injury result, from con- 
sidering our original writ as mere process, and viewing it as 10 
part of the record. For a more enlarged and able view of this 
subject I refer to the case of Stamps v. Graves, 11 N. C., 102, 
in which these points have already been adjudged by this 
Court. 

It has been decided in Stamps v. Graves that the writ being 
in debt, and the declaration in assumpsit, the variance is fatal. 
Here the writ is in case, and the declaration in detinue. The 
variance is equally fatal. There is an essential difference be 
tween the two actions. Trover is to recover damages for the 
unlawful conversion of chattels. | Detinue is to recover the 
specific articles, and also damages for their unlawful deten- 
tion. In trover the judgment is that the plaintiff do recover 
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his damages; in detinue, that he do recover the goods 
(160) (or the value thereof, if the plaintiff cannot have the 
goods) and his damages. In which should judgment 
be rendered ¢ 
But it is said the declaration, though not technically drawn, 
is substantially good in trover. It begins by stating that the 
defendants were attached to answer the plaintiff of a plea of 
trespass on the case, and thereupon the plaintiff, by his attor- 
ney, complains, and then proceeds to set forth the cause of 
action. The recital of the writ, at the commencement, forms 
no part of the declaration, and cannot alter the character 
thereof. It is also said that the averments of possession by 
plaintiff, and of finding by defendants, are common to both 
motions, and comport with a declaration in trover; and no de- 
parture is observed, until near the close of the declaration, 
when, instead of averring the conversion, according to the pre- 
cedents in that form of action, it is averred that the defendants 
“have detained, and still do detain,” in conformity to the pre- 
cedents in detinue. And it is contended, with much ingenuity, 
that these words, ex vi termini, import a wrongful detention; 
and a wrongful detention is a conversion, and not merely evi- 
dence of it, and thus the declaration is substantially good in 
trover. Conversion and detention are not convertible terms. 
Detention may be evidence of conversion, but it is not con- 
elusive of the facts. Setting forth a detention is not an aver- 
ment of the facts of conversion, and conversion must be 
averred in a declaration in trover. It is the gist of the action. 
The declaration accords with the precedents in detinue, and is 
different from the forms prescribed in trover. The same deela- 
ration will not answer for either action. This is a good decla- - 
ration in detinue; it cannot be admitted that it will answer in 
trover. To avoid confusion the boundaries of actions should 
be distinctly marked and carefully preserved. The variance 
is fatal. 
The plaintiff issues his writ as administrator of his intestate, 
Nanev Glisson, and then declares in his own right. 
(161) The writ and declaration are parts of the record of the 
same suit. Each sets forth a different right of action, 
and they are repugnant to each other. Establishing the po- 
sition that the writ is a part of the record forbids this depar- 
ture from it in the declaration. By confounding different 
and distinct rights in the same action the important purposes 
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of pleading may be defeated and confusion may be introduced, 
It is believed this also is a fatal variance. 

It is contended that the variance between the writ and de 
claration are cured after verdict, by statute 5, Geo. I, chap. 18, 
In Dudley v. Carmolt, 1 Mur., 840, the writ was tested in the 
name of the clerk, and it was signed by the deputy clerk in his 
own name; and it was decided that the statute of 5 Geo. I, is 
in force in this State, and cures the defect in the writ. The 
defendant should have taken advantage in that case of the de- 
fect in the writ, by plea in abatement; but he pleaded in chief, 
and thereby waived the right of subsequently. making this ob- 
jection. The decision of the Court to render judgment for 
the plaintiff is deemed correct, upon the general rules of plead- 
ing, without invoking the aid of the statute of Geo. I, to cure 
the defect after verdict. In Stamps v. Graves, where the 
writ was in debt, and the declaration in assumpsit, this Court, 
with much deliberation, decided that the variance was fatal, 
even after verdict, and was not cured by the statute of 5 Geo, 
I. That the statute was, for certain purposes, in force here, 
and as to all matters of form was to have full effect and com- 
plete operation; but this was such a matter of substance as 
could not be aided here by that statute. 

As to the motion to amend the pleading, under the act of 
1824, chap. 3, so as to make it an action of trover, in the plain- 
tiff’s own right, the question has been settled by this Court in 

the case of Matlock v. Gray et al., 11 N.C., 1. Itis 
(162) there decided that this Court has not power to make 

the amendment. The party can take nothing by the 
motion. 

Per Curiam.—Let the judgment below be reversed, and the 
judgment be arrested. 

Approved. West v. Ratledge, 15 N. C., 31. 








MATHIAS IDOL v. BENJAMIN JONES. 
From Stokes. 


1. A qualified property in bees and honey exists in the owner of 
the soil whereon they are found. 

2. The words “he has stolen my bee tree” refer to the tree and not 
to the bees or honey, and if a standing tree is meant, they are 
not actionable. 
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38. The word “tree” withcut explanation, ex vi termini, means a 
standing tree. 


4. The words “he was a rogue, and kept at home a rogue-hole, and 
harbored rogues,’ are not actionable. 


Case for words tried on the fall cireuit of 1827, before bis 
Honor, Judge Srraner. 

The declaration contained two sets of counts. In the first 
the words were alleged to be “ he,” (the plaintiff) “ has stolen 
my bee tree” ; in the second, “he” (the plaintiff) “was a 
rogue, and kept at home a rogue-hole, and harbored rogues.” 

On the trial, after proof of the publication of the words, the 
ease turned out to be that the plaintiff came to some young 
men who lived in his family, when they were in the act of 
cutting down a tree which contained honey, and which was 
claimed by the defendant, although it was not upon his land. 
That the plaintiff knowing the honey to be claimed by the de- 
fendant, gave him notice that it had been gathered, and in- 
vited him to partake of it, which he refused. His honor in- 
structed the jury that a standing tree, whether it contained 
bees or anything else, was not the subject of larceny, and that 

if in the charge made by the defendant a standing tree 
(163) was meant, the words were not actionable. That if 

they thought the charge of harboring rogues referred 
to the plaintiff's maintaining and harboring the young men 
who had assisted him in cutting down the tree, and that the 
defendant did not refer to the plaintiff's harboring any other 
rogues, if the persons referred to were only charged with be- 
ing rogues on account of their agency in the affair of the tree, 
they ought to find for the defendant upon this set of counts 
if they found for him upon the first. | His honor reserved the 
questions whether a tree ex vi termini did not mean a standing 
tree, unless otherwise expressed, and whether the words 
charged in the second set of counts were actionable in them- 
selves. But a verdict being returned for the defendant, these 
questions were, of course, not again stirred. Judgment being 
rendered upon the verdict, the plaintiff appealed. 


Nash, for the plaintiff. 


No counsel appeared for the defendant. 


Toomer, Judge.—Things which adhere to the freehold, as 
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trees, are not, at common law, the subject of larceny. The 
severance of them from the soil, without the consent of the 
owner, is a mere trespass. If they be severed at one time, and 
left on the land, so as to become personalty, and to be in the 
constructive possession of the proprietor, and then be subse- 
quently taken away, such removal may be felonious. (4 Bl. 
Com., 232.) Bees are ferae naturae, but when hived and re- 
claimed by the art and industry of man, he has a qualified 
property in them, by the law of nature. But it has been said 
that in England the only ownership of bees is ratione soli ; and 
the charter of the forest, which allows every man to be entitled 
to the honey found within his own woods, sanctions the doc- 
trine that a qualified property may be also had in bees, in con- 

sideration of the property of the soil whereon they 
(164) are found. (2 Bl. Com., 392.) The same rights of 

ownership in bees and honey, by reason of the owner- 
ship of the soil whereon they are found, are supposed to ob- 
tain in this country. 

This is an action of slander, and the first count in the deela- 
ration alleges that the defendant had said “ plaintiff has stolen 
my bee-tree.” The charge refers to the larcenous taking of 
a tree, and not of bees or honey. But the matter was sub- 
mitted to the decision of a jury, of whose verdict the plaintiff 
now complains. The judge instructed the jury “ that a stand- 
ing tree was not the subject of larceny, and if they thought the 
charge of stealing referred to a standing tree, the words were 
not actionable ” ; “ they were also directed to inquire whether 
the words spoken contained a charge of felony in stealing 
honey.” And the judge reserved the question whether “a 
tree,” ex vi termini, did not imply a standing tree, unless 
otherwise expressed. The law was correctly stated, and it 
was left to the jury to decide what was the meaning of the ex- 
pressions used. The jury believed from the evidence that the 
words referred to the cutting down of a standing tree, and 
found defendant “not guilty.” If a man should say to an- 
other “ you are a thief, for you stole my tree,” it is not action- 
able, for it appears he had a trespass and not a felony in his 
contemplation. (Minors v. Leeford, Cro. Jac., 114; Bull., N. 
P., 5; Thompson v. Bernard, 1 Camp. N. P., 48.) These au- 
thorities seem to sanction the opinion that when a tree is 
spoken of, without any explanation, it implies ex vi termint, 
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a standing tree. But it was properly left to the jury in this 
vase to ascertain the meaning of the words. So where the 
words laid were, “ you are a thief” ; and the words proved, 
“you are a thief, you stole hoop poles, and saw-logs from off 
Delaney’s land.” The judge left it to the jury to decide, 
whether the defendant meant to charge a felony or only a tres- 
pass. There was a verdict found for defendant, and on mo- 

tion for a new trial the case was carried before the Su- 
(165) preme Court of New York, and the instruction to the 

jury was approved. (Dexter v. Faber, 12 Johns. Rep., 
239.) 

The other count, “ that the plaintiff was a rogue, and kept: 
at home a rogue-hole, and harbored rogues,” was tried under 
circumstances advantageous to the plaintiff. The judge gave 
to this allegation the most favorable construction for plaintiff, 
and he has no cause of complaint. The jury. were instructed 
that if the defendant was not guilty on the first count, and 
they believed that the accusation of being a rogue and of har- 
boring rogues, refererd only to cutting down the tree, and to 
harboring the young men who assisted ‘in that affair, and to 
their and plaintiffs agency therein, and no allusion was made 
to the commission of any other felony, or the harboring of 
any other rogues, the words were not actionable. The judge 
reserved the question whether the words charged in this count 
were in law actionable; and the verdict of the jury rendered it 
unnecessary to be decided. Were there any cause for com- 
plaint on this trial it could not proceed from the plaintiff. The 
only doubt was whether there was anything in this count to 
be submitted to a jury. It is believed the words set forth in 
this count, in their ordinary acceptation, are not actionable, 
and that an action cannot be maintained on them. The use 
of mere abusive epithets by defendant, and by him spoken of, 
or to the plaintiff, is not actionable. It has been held not ac- 
tionable to say of plaintiff, “he is an arrant rogue, he is a 
cheating rogue, a runagate rogue.” (1 Com. Dig., Action 
for Defam., F. 7; 2 Lev., 214; Hard., 8.) They are abusive, 
and contain imputations of misfeazance, but not accusations of 
crime, and are not actionable without special damage arising 
from them. Harboring thieves and pirates would not be a 
crime, unless the person harboring them knew that they were 
thieves and pirates. And the words spoken should charge 
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such knowledge, or it must be imported from the words used, 
as by saying they were harbored against law, or the 
(166) words are not actionable. (Morgan v. Kiffe, Cro., Eliz., 
52.) A fortiori, it cannot be actionable to charge a 
man with harboring rogues. 
There is no error in the instruction given to the jury, and 
the judgment is affirmed. 


Per Curiam.—Let the judgment be affirmed. 








DUNCAN MecRAE vy. JAMES ONEAL. 
From Anson. 


. In an action for a malicious prosecution, can the defendant give 
in evidence what he swore to when suing out the warrant, or 
upon the trial of the indictment. Quere ? 

. But where a witness was permitted to give this in evidence, with- 
out objection from the plaintiff, and a part of the defendant’s 
oath when suing out the warrant. detailed information given by 
anegro. Held, that the plaintiff having permitted a part to be 
given in evidence, the defendant had a right to have the whole 
stated. 

. On a question whether there was probable cause for an arrest, 
evidence of suspicious behavior in the plaintiff the day before it 
was made is admissible, although there was no proof that the 
defendant knew of that conduct at the time of the arrest. 

The cases of Johnston v. Martin, 7 N. C., 248, and of Bostick vy. 
Rutherford, 11 N. C., 83, questioned by Toomer, Judge. 


Case for maliciously prosecuting the plaintiff for stealing a 
negro, tried on the last circuit, before his Honor, Judge 
DanrEL. 

The following is an abbreviation of the statement made up 
by the presiding judge and attached to the record: 

The plaintiff was a resident of Anson, and took a female 
slave belonging to him and started on foot to the State of Mis- 
souri, for the purpose, as he said, of selling the slave, and se- 
curing the titles to some land he owned there. On the way, 
he and the slave stopped at the shop of the defendant, six 
miles west of Morgantown. The plaintiff and defendant 

were perfect strangers to each other; the former ap- 
(167) plied to the latter to purchase the slave, offered her at 
a very low price, and agreed to take a horse at a very 
high price; said he owned land, slaves and horses in Anson, 
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yet was on foot, and without clothes, except those he had on. 
The plaintiff stayed all night at the house of the defendant, 
who caused the arrest complained of to be made in the morn- 
ing. 

Bas of the magistrates who issued the warrant was exam- 
ined. On the trial he proved that the defendant made oath to 
the above-mentioned facts, and, further, that he (the de- 
fendant), having his suspicions awakened, went during the 
night to the house where the negro slept, and examined her 
as to the truth of the story told by the plaintiff. The negro 
informed the defendant that she did not belong to the plaintiff, 
but had been taken by him from Anson county by stealth. The 
counsel for the plaintiff objected to this testimony, so far as it 
related to the conversation with the negro, but the objection 
was overruled by his honor. Two witnesses were examined 
by the defendant without objection. One of them proved 
that the plaintiff and the negro passed his house, two miles east 
of Morgantown; that the plaintiff and the negro were on foot, 
the former appeared to be drunk, and was behaving in an un- 
becoming manner towards the latter. The other witness swore 
that he was in Morgantown when the plaintiff arrived there; 
that both himself and the slave were on foot, and had no 
clothes, except those they had on; that the manner and ap- 
pearance of the plaintiff excited suspicion, and a man had 
talked of having him arrested on a charge of stealing the 
negro; but that he disturbed no person, and then next morn- 
ing paid his bill and departed. The arrest complained of took 
place the succeeding morning. 

Hishonor leftthe credibility of the witnesses to the jury and 
instructed them that if they believed the facts deposed to, 
there was probable cause for the arrest, and that they might 
take into consideration the conduct and action of the plain- 

tiff before he arrived at the defendant’s house as cir- 
(168) cumstances to aid them in forming their opinion as to 

the truth or falsity of the facts deposed to by the plain- 
tiff before the magistrate. 

A verdict being returned for the defendant, a rule was ob- 
tained by the counsel for the plaintiff to show cause why a 
new trial should not be granted. 

Ist. Because the judge permitted the magistrate to give in 
evidence the defendant’s declaration as to the conversation be- 
tween him and the negro. 
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2d. Because as there was no proof that the defendant knew’ 
the facts deposed to as to the conduct of the plaintiff before he 
reached Morgantown, and while he was in that place, it was 
an error in the judge to instruct the jury that they might es- 
timate it in ascertaining the truth of other facts, upon which 
the defendant might, or might not be pronounced, in law, to 
have had a probable cause for the arrest. The rule was dis- 
charged, and the plaintiff appealed. 

The warrant and the proceedings formed part of the case. 
By them it appeared that the trial was postponed from the 5th 
of May, 1824, to the 5th of June following, and the plaintiff 
gave bail to enable him to return to Anson county and pro- 
eure testimony. On the day to which the trial was continued 
two justices gave judgment “that the said Duncan McRae 
shall be discharged on his paying a fine of ten shillings and 
all accruing costs.” 


No counsel appeared for the plaintiff in this Court. 


The Attorney-General, for the defendant. 


Toomer, Judge.—This is a suit for malicious prosecution. 
In this action it is necessary for the plaintiff to aver in his 
declaration, and to prove on the trial, that a prsecution was in- 
stituted against him by the defendant with malice and with- 
out probable cause. There must be both malice and a want 

of probable cause. (8 N. C., 249.) Malice is a 
(169) question of fact, and is usually inferred from the ab- 

sence of probable cause. (Jd.; 2 Starkie on Ev., 912.) 
Malice is either express or implied. Express malice is not 
alleged in this case; the record of the trial below shows that 
the parties were strangers to each other until the evening of 
the arrest; and there was no evidence of any dispute or il!-wili 
between them. 

Malice alone is not sufficient; a just accusation may be 
founded on malicious motives. It has been decided in this 
Court in Johnston vy. Martin, 7 N. C., 248, that the dis- 
charge of the plaintiff from the prosecution, by competent au- 
thority, after full examination, is prima facie evidence of the 
want of probable cause; and the burden of proving the prob- 
able cause is then thrown upon the defendant. This decision 
has been confirmed by this Court in the case of Bostick v. 
Rutherford, 11 N. C., 83. The correctness of this position is 
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questionable; the innocence of the plaintiff does not prove the 
absence of probable cause, and the decision conflicts with 
English authorities, as appears from Purcell v. McNamara, 9 
East., 361. But the expediency of interfering at this time 
with the subject, and thus unsettling that which has long been 
considered settled, is very doubtful. The inquiry is not neces- 
sary in this case; the defendant does not complain of the ver- 
dict, and he alone could have been injured by the application 
of the principle. 

The warrant, the affidavit on which it was issued, and the 
judgment rendered on the warrant were given in evidence, 
and copies thereof are appended to the record, and form a part 
of this case. The affidavit states that the defendant believed 
from the conduct of the plaintiff, and of the negro woman ac- 
companying him, that he had stolen her. The warrant. is 
issued, the arrest made, and the plaintiff is brought with the 
process by a lawful officer, before two magistrates, on the 5h 
of May, A. D. 1824. The examination is postponed, at the 
instance of the plaintiff, until the 5th of the following month, 

and he is permitted to go at large on giving bail for his 
(170) appearance at that day. On the appointed day the ex- 

amination took place. There is no written memorial 
of any discharge of the plaintiff from the accusation of felony; 
but a judgment was rendered by the examining magistrates, 
and by them entered on the warrant, that the plaintiff “ shall 
be discharged on paying a fine of ten shillings and all accruing 
costs.” Thus it would appear that the charge of felony had 
been abandoned, and that the magistrates proceeded to tender 
judgment under the act of 1784, N. R., chap. 213, being an 
act for the restraint of idle and isorderly persons, commonly 
called “ the vagrant act.” But it is to be inferred from the 
record, and it is the only construction which can be given to it, 
that the magistrates did absolutely discharge the plaintiff from 
the prosecution for felony, although there is no written me- 
morial thereof, and that such discharge was proved on the trial, 
or admitted by the defendant. From the statement of the evi- 
dence made by the presiding judge, which forms part’ of the 
record in this case, it is believed the jury were warranted in 
finding that there were well-grounded suspicions of the com- 
mission of the felony by the plaintiff, and that there was prob- 
able cause for commencing the prosecution. The justice of 
this case being in accordance with the verdict, the Court are 
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not disposed to disturb it, unless there has been some infrac- 
tion of a rule of evidence, or some violation of a principle of 
law, which imperiously requires their interference. 

One of the examining magistrates was introduced as a wit- 
ness on the trial of this case, and stated what had been sworn 
by the defendant on the examination of the charge of felony. 
The witness detailed those cireumstances in the conduct and 
conversation of the plaintiff which had induced the defendant 
to believe that the felony had been committed, and which 
he had declared on oath at the examination, and was proceed- 

ing to state those matters which had been commun- 
(171) icated to defendant by the negro woman accompanying 

the plaintiff, but not in his presence. To the latter 
part of this evidence, viz., that coming from the negro, the 
plaintiff's counsel objected, but made no objection to the 
residue of the testimony of that witness. The presiding judge 
admitted the testimony, and the defendant now moves, on that 
ground, for a new trial. It does not distinctly appear from 
the record by whom this witness was introduced. It has been 
decided in one of our Superior Courts, and is reported in 2 
Hayw., 29, that the defendant, in an action for malicious 
prosecution, may give in evidence what he swore on the trial 
of the indictment. Whether this decision be justified by the 
principle of necessity, or rest on the ground of the res gestae,. 
is not at present to be determined. It is not necessary now to 
inquire into the correctness of this decision; but on the spur 
of the occasion it seems to be a violation of that cardinal rule 
of evidence and fundamental principle of justice which pro- 
hibits any man from being a witness in his own cause, and, 
should it be confirmed, may be productive of inconvenient and 
deleterious consequences. (2 Starkie on Ev., 916, 917.) 

If the plaintiff introduced this witness to give in evidence 
the statement made by defendant before the examining magis- 
trates the plaintiff could not garble that statement. If he 
gave in evidence a part, the defendant had a right to insist 
on the production of the whole. If the witness was brought 
forward by the defendant, as is inferred from the record, let it 
be recollected that the plaintiff made no objection to his intro- 
duction, and permitted him to detail all the circumstances de- 
posed by the defendant, without objecting to their admissibil- 
ity, until the witness reached that part of the statement which 
emanated from the negro; to the admission of this part the 
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plaintiff's counsel objected. It is not necessary now to in- 
quire whether it were competent for the defendant to give 

in evidence this statement. The plaintiff did not ob- 
(172) ject to the testimony, but acquiesced in its admissibil- 

ity, and has, therefore, waived all right at this’ period 
to complain of its introduction. It is said, however, that the 
plaintiff did object to the admissibility of that part which has 
been sworn to by the defendant, as having been communicated 
to him by the negro, and that the Court admitted it notwith- 
standing the objection. The plaintiff had no right to a muti- 
lated or garbled statement of that testimony. If a part be 
given in evidence the whole should be received. 

Two other witnesses were introduced by the defendant, who 
had seen the plaintiff and the negro woman together on the 
day preceding that on which the warrant was issued, and in 
the same neighborhood; and they gave in evidence circum- 
stances calculated to excite well-grounded suspicions unfavor- 
able to the plaintiff, and even to produce a belief that there 
was probable cause for the accusation on which the plaintiff 
was arrested. But there was no evidence to show that these 
cireumstances came to the knowledge of the defendant before 
the arrest was made, or to show at what time he obtained in- 
formation of them. It is true the inquiry is as to the defen- 
dant’s having probable cause for making the accusation, and 
those facts and circumstances which did not come to his 
knowledge before the commencement of the prosecution, al- 
though they had previously occurred, are not evidence of his 
having probable cause to make the accusation. But the 
plaintiff did not object to this testimony. He virtually as- 
sented to its introduction, and acquiesced in its admissibility, 
and-has thereby waived all right to complain of its introduc- 
tion, even if it had been improvidently received by the Court, 
which is by no means conceded. It appears that this testi- 
mony was not introduced for the purpose of showing that the 
defendant had probable cause for instituting the prosecution, 
but to corroborate the statement which had been made by the 

defendant on oath before the examining magistrates, 

(173) and which was given in evidence to the jury, who were 

to pass on its truth or falsity. The defendant having 

sworn before the examining magistrates that on the day of the 

arrest the declarations of the plaintiff were strange and in- 

credible, his deportment and conduct singular and unbecom- 
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ing, and detailed the particulars thereof, all of which were well 
caleulated to excite a belief of probable cause for the accusa- 
tion made, and these two witnesses on the preceding day hay- 
ing heard the plaintiff make the like, or very similar declara- 
tions, and having seen him exhibit the same deportnment and 
conduct, their testimony might be taken into consideration by 
the jury in their search after truth, as a mere circumstance in 
ascertaining the credit to which the statement was entitled 
that had been made by the defendant before the examining 
magistrates; and the more particularly as their testimony was 
confined to the acts and declarations of the plaintiff himself. 

The presiding judge instructed the jury that in forming 
their opinion of the truth or falsity of the statement made by 
the defendant before the examining magistrates they might 
take into their consideration the circumstances deposed to by 
these two witnesses. No particular instruction was requested 
by the counsel to be given to the jury, who were told that they 
were the exclusive judges of the credit of the witnesses and of 
the truth or falsehood of the circumstances deposed. The ver- 
diet accords with the justice of the case. I perceive no error 
for which it should be disturbed. The Court regret that the 
plaintiff has been here without counsel, and that they have had 
to look into his case without the benefit of argument. 


Per Curiam.—Let the rule for a new trial be discharged, 
and the judgment be affirmed. 








JOHN DOE, ex dem. of Franklin Gorham, v. CATHARINE 
BRENON and JESSE H. MOORING. 


(74) From Pitt. 


1. Where one, upon his own motion, procures himself to be made @ 
defendant to an ejectment brought against another, and offers 
no new plea nor evidence of title in himself, it is presumed that 
he adopts the plea and defends the tile of his co-defendant. 

2. Although the plaintiff in ejectment is bound to prove the person 
whom he makes defendant to be in possession, yet where ore 
procures himself to be made a defendant, the plaintiff is not 
bound to prove him in possession; and if such a voluntary de 
fendant is proved not to be in possession, the plaintiff is, not 
withstanding such proof, entitled to a verdict. 

3. A widow who continues the possession of her husband is bound 
by an estoppel which would bind him were he alive. 

The case of Bufferlow v. Newsom, 12 N. C., 208, approved. 
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Ejectment originally commenced in the County Court, at 
May term, 1823, against the defendant Brenon alone. At 
November term, 1824, of the County Court, Mooring, upon 
his own motion, was made a defendant. 

On the trial before his Honor, Judge Norwoop, on the last 
fall circuit, the lessor of the plaintiff produced a judgment 
and execution against John Brenon, and a sheriff’s deed to him 
for the premises in dispute. He then proved that John 
Brenon died in possession of the land, and that the defendant, 
Catherine, was his widow, and it was admitted that she con- 
tinued the possession as his widow upon his death, until her 
own, which happened during the pendency of the suit. There 
was no other evidence of title in the plaintiff. The death of 
Catherine Brenon was suggested at March term, 1827, but 
there was no entry of the abatement of the suit, nor of the 
award of process, to make her heirs parties; neither was there 
any entry of a plea by the defendant, Mooring, at the time 
he was made a party. 

The defendant, Mooring, had never been in possession of 

the premises, and offered no testimony. His counsel 
(175) moved his honor to strike the suit from the record, 

there being no issue in it since the death of Catherine 
Brenon, but his honor overruled the motion. The counsel for 
the defendant then moved his honor to instruct the jury that 
there was no evidence of title against the defendant, Mooring, 
and to direct that the plaintiff should be non-suited. But his 
honor instructed the jury that if the defendant Brenon con- 
tinued the possession of her husband and the defendant, Moor- 
ing, came in and defended her title and possession, he was es- 
topped to deny the title of the lessor of the plaintiff. A ver- 
dict being returned for the lessor of the plaintiff, the defendant 
Mooring appealed. 

The case was submitted without argument, by Gaston, for 
the lessor of the plaintiff, and by Hogg, for the defendant. 


Henperson, Chief Justice—I think that the presiding 
judge was right in all his positions—first, as to the want of an 
issue between the plaintiff and the defendant Mooring. When 
the latter, upon his own motion, was made defendant after 
issue joined between the plaintiff and the other defendant, and 
offered no new or additional plea, he very clearly adopted her 
defence and her plea. Secondly, as to the advice which the 
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defendant called on the Court to give to the jury, that the 
lessor of the plaintiff took no estate by his deed from the 
sheriff, I also think that the judge was right. For, as the 
widow of Brenon, who it is admitted continued the possession 
of her husband as his widow, and showed no other estate, she 
was estopped to say that nothing passed by the sheriff’s deed, 
Her husband, whose possession she continued, being defendant 
in the execution, would have been estopped to make such alle- 
gation, had he been alive, and what is an estoppel upon him is 
equally so upon her. The defendant Mooring, coming in on 

his own motion, and never having been in the actual 
(176) possession, must be taken as defending her possession 

upon her title, he neither showing nor attempting to 
show title or possession in himself. The decision of the old 
Supreme Court, in the case of Alberton v. Redding, 4 N. C., 
274, that the plaintiff must show the defendant is in possession, 
notwithstanding the defendant enters generally into the com- 
mon rule, I think, does not govern this case. There the de- 
fendant is called into Court by the plaintiff, and upon the 
plaintiff's allegation that he is in possession. Here the de- 
fendant, of his own motion and free will, comes in, and ad- 
mits himself in possession with the defendant already in Court, 
and who is shown to be in possession. In this case the defen- 
dant Mooring would not be entitled to a verdict, if it was 
shown on his part that he never was in possession. Much less 
is the plaintiff bound to prove it. 

So far as regards the plaintiff's deed passing the estate by 
estoppel against the defendant in the execution, it has long 
been considered the law in this State, both in this Court and 
on the circuits, although formerly it was held otherwise; and 
that the widow continuing her husband’s possession as widow, 
and showing no title, is bound by estoppel of her husband, was 
ruled in the case of Bufferlow v. Newsom, 12 N. C., 208, in 
this Court. 


Per Curiam.—Let the judgment be affirmed. 


Approved. Duncan v. Duncan, 25 N. C., 317; Davis v. 
Evans, 27 N. C., 525: McDowell v. Love, 30 N. C., 502; At 
well v. McClure, 49 N. C., 8371; Wilson v. Jones, 79 N. C., 
350. 
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THE GOVERNOR, for the use of the State Bank, v. ALLEN 
TWITTY and others. 


From Rutherford. 


Where a cause was dismissed without any apparent reason, the 
judgment was reversed and the cause remanded. 


After the arrest of judgment in this cause (Ante, 1 Vol., 
153), it continued on the trial docket of the Sperior Court of 
Rutherford, without any entry of the judgment in 

arrest. 
(177) The counsel for the relators obtained leave to amend 
the writ and pleadings at the last fall term; and on the 
last circuit, before his Honor, Judge Maneaum, a motion was 
made to dismiss the suit, which was allowed, and the relators 
appealed. 

No entry of the judgment of this Court appeared on the 

transcript of the record. 


The case was submitted without argument, by Ruffin, for 
the relators, and Gaston, for the defendants. 


Hatt, Judge.—The reason why this suit was dismissed in 
the Superior Court does not appear on the record sent here, 
so that it is impossible to form any opinion respecting it. It» 
is not credible that the suit was dismissed without any cause. 


Per Curiam.—Let the judgment be reversed, and the cause 
remanded. 








CHARLES PHELPS v. JAMES BLOUNT. 
From Washington. 


1. One claiming title under a party who is estopped to deny the title 
of the plaintiff is also bound by that estoppel. 

2. He who claims a title by estoppel is, as to those estopped, in the 
constructive possession of the land, and may maintain trespass. 


Trespass quare clausum fregit, tried before his Honor, 
Judge Srraner, on the last fall cireuit. 
The locus in quo was a cypress swamp, which had never 
been in the actual possession of any one. 
The plaintiff offered no evidence of title, but the will of one 
Eleazer Swain, by which the land was devised to his son, 
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Thomas Swain, and a judgment and execution against the lat- 
ter, with a sheriff's deed to himself. He then offered to prove 
that Thomas Swain and the defendant, under his pre- 
(178) tended title, entered upon the land, and got a large 
quantity of shingles, for which trespass the action was 
brought. 

But his honor, thinking that the plaintiff, to entitle him to 
recover, ought either to prove an actual possession or a good 
and sufficient title, to give him a constructive possession, and 
that although Thomas Swain might be estopped to deny his 
title, yet that the estoppel did not extend to the defendant; 
nonsuited the plaintiff, who appealed to this Court. 

No counsel appeared for either party in this Court. 


Henverson, Chief Justice.—I think the judge erred in not 
extending the estoppel to Blount, for the case states that Swain 
and the defendant, under Swain’s pretended title, entered 
upon the land. Now it appears to me that if Swain is es 
topped from setting up title in himself, that Blount, who acted 
under that title, or to use the words of the case, the pretended 
title of Swain is equally estopped; and that a title by estoppel 
will, as to them estopped, as well as a title against the world, 
drawn to it the possession. | Which constructive possession, 
according to our notions, supports the action of trespass. 


Per Curiam.—Let the judgment below be reversed, and 
a new trial granted. 


Approved. Sikes v. Bassught, 19 N. C., 157. 


CHARLES BIRD v. WILLIAM BENTON. 
(179) From Lenoir. 


1. A sale or pledge of property by one who has no title, in the pres- 

ence of the owner, without objection on his part, estops the 

-latter from impeaching the transaction on the ground of his 
better title. 

2. And it seems that such an act of ownership, not objected to by 
the owner, would authorize any bystander to deal with the 
pawner. if the pledge was satisfied. 

3. In a verbal pledge to a surety a power to sell the property and 
repay himself, and return the balance to the pawner, authorises 
the surety to sell whenever he is in danger of being forced to 
pay the debt for which he is bound, and before actual payment 
by him. 
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Trover for a horse, tried before his Honor, Judge Marry, 
on the fall cireuit of 1828. 

The plaintiff claimed title through his father, Lemuel Bird, 
by a sale made in August, 1823. The defendant claimed under 
Josiah Bird, a brother of the plaintiff, to whom the property 
was bailed by Lemuel, the father. It appeared that in April, 
1823, Josiah Bird, being then in possession of the horse under 
the bailment of Lemuel, the bailee, in the presence of the 
bailor, delivered it to one Dawson, upon condition that if Daw- 
son had the money to pay, for which he was bound as surety 
of Josiah, that then he (Dawson), was to sell the horse, and, 
after reimbursing himself, pay the residue of the money aris- 
ing from the sale to Josiah. At the time this delivery was 
made, Lemuel iBrd, the father, was present, and did not ob- 
ject. The defendant then produced a judgment and execu- 
tion against Josiah and Dawson, and proved a satisfaction of 
it by Dawson in April, 1824. 

His honor instructed the jury that whenever the owner of 
property was present and did not object to a sale of it by a 
third person, he was precluded from setting up his title in op- 
position that thus acquired. That they ought to inquire 

whether the defendant purchased the property from 
(180) Dawson or from Josiah Bird; whether the delivery to 

Dawson, in the presence of Lemuel, was a delivery in 
pledge, with authority to sell upon a contingency; whether, if 
Dawson had sold, the event upon which he was authorized to 
do so, had taken place; that if Dawson had not sold to the de- 
fendant, or if he had done so before the event occurred upon 
which he was authorized to sell, then the principle which pre- 
vented the owner from disputing a sale made in his presence 
did not apply, so far as the contract with Dawson was con- 
cerned. 

A verdict being returned for the plaintiff, the defendant 
appealed. 


Badger, for the defendant. 


Gaston and Mordecai, contra. 


Hatt, Judge.—From the testimony of Lemuel Bird it ap- 
pears that Josiah Bird had the horse on loan from him from 
the spring of 1823, until after August of the same year. But 
in the intermediate time, after the loan to Josiah, and before 
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Lemuel conveyed to the plaintiff, in the month of April, A. D, 
1823, Josiah delivered the horse to Dawson, upon the agree- 
ment that if Dawson had the debt to pay, for which he was 
bound as Josiah’s surety, then he was authorized to sell it, pay 
himself, and return the balance of the money to Josiah. At 
that time Lemuel Bird was present and made no objection, 
although the tile of the property was in him. The judge pro- 
perly told the jury that Lemuel, or any one claiming under 
him, were precluded from setting up any title adverse to the 
one thus acquired. 

It would also appear that if in consequence of Lemuel’s 
silence, and of the acts of ownership which Josiah exercised 
over it by his consent impliedly given, any bystander had after- 
wards purchased from Josiah (the transfer to Dawson being 
done away), a jury would be at liberty to infer from such 

silence and permission that Josiah had the right to sell. 
(181) It would be natural to infer that if a person had the 

power and right to convey property in trust he had the 
right to convey it absolutely. Had Lemuel disclosed the fast 
that the horse was his, and that he authorized Josiah to convey 
it in trust to Dawson, but that he had no further right to it, 
there would have been no room for misunderstanding the facts 
of the case. But as things stood, it was natural to suppose 
that the title was either in Josiah, the pawner, or in Dawson, 
the pawnee. These were facts, however, which might properly 
be left to a jury to judge of. Under these cireumstances they 
might, perhaps, say that the title under Josiah was good. 

If Dawson sold the horse before he actually paid the money 
for Josiah, but for the purpose of honestly paying it in his own 
defence, as surety for Josiah, although he had not suffered, I 
am not prepared to say that a title thus acquired from Daw- 
son was not good. My impression is that it was. I think 
the rule for a new trial should be made absolute. 


Henpersoyx, Chief Justice—The pledge being made by 
Josiah of the horse, as his own property, in the presence of 
Lemuel, estops the latter from setting up his title, to impugn 
that transaction. It is true that as to all other transactions his 
silence is only evidence of the want of title. The terms of the 
pledging (which was by parol) are stated in the case to be that 
if Dawson had to pay the mony, for which he was bound 4s 
Josiah’s surety, then Dawson was authorized to sell the horse, 
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and after reimbursing himself, to pay the balance to Josiah. 
By a literal construction of these words the actual payment of 
money as Josiah’s surety by Dawson must precede the sale, 
and the judge, before whom the cause was tried, understeod it 
in that manner. I understand the agreement more liberally, 
viz., that the words “ to have the mony to pay,” in a parol con- 
tract, between principal and surety, may well mean “to 
(182) be about to suffer.” For the obligation of the prin- 
cipal to his surety is not that he will repay any money 
which the surety shall pay for him, but that he will save the 
surety from harm, and I understand that the property was de- 
livered to Dawson that the obligation of the principal to his 
surety might be fulfilled, or rather that Dawson might have 
the means of their fulfilment in his own hands. A sale was 
the means; the time, whenever the obligation arose. If pay- 
ment by the surety was to precede a sale the contract did but 
half answer the end designed. Instead, therefore, of instruct- 
ing the jury to adhere to the mere words of the witness, they 
should have been told that if Dawson had actually suffered, or 
was about to suffer, and sold for the purpose of securing him- 
self, the sale was valid, notwithstanding the words used; for 
that was their spirit. To test the propriety of the sale, sup- 
pose that the horse had been Josiah’s (and in this transaction 
it is his, to all intents and purposes), and he had brought an 
action either against Dawson for breach of duty for selling be- 
fore he had actually paid the debt, or against Benton, his ven- 
dee, and it appeared that there was an execution in the hands 
of an officer, or even a judgment obtained against Dawson for 
ene of those debts, and that, he had sold the horse to raise 
money to prevent his own property from being sold, could a 
recovery be effected because in this verbal agreement as to the 
manner he was to act, to save himself out of the indemnity, 
payment of the debt was to precere the sale? It is true that 
in a mere naked power, where all the rights grow out of the 
power and its execution, such strictness should and would be 
observed. But here the pawnee had a special property for 
his indemnity; he had an interest. It is also true that such 
terms might have been imposed; but it should appear that they 
formed part of the agreement, and that without them the 
agreement would not have been made. 
Here I do not think that they entered into the design of the 
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parties, but that the words should pay and should re 
(183) imburse were used more to ascertain the sum to be paid 

and that to be reimbursed than as a previous condition 
to the sale. 


Per Curiam.—Let the judgment below be reversed, and a 
new trial granted. 


Approved. Mason v. Williams, 53 N. C., 478; Overruled: 
Grosvenor v. Freeman, 15 N. C., 472; West v. Tilghman, 31 
N. C., 106; Dist.: Smith v. Chetwood, 44 N. C., 445; Lamb y. 
Goodwin, 32 N. C. 320. 








SAMUEL WALES and ABIJAH ERWIN, Executors of William 
Erwin, v. JOHN COOKE. 


From Iredell. 


1. The holder of a note payable in specific articles is not bound to 
receive them at a place or on a day different from that ap- 


pointed in the note. 

2. If such a note be assigned as collateral security to a bond, and 
the asignee make a new contract with the maker, the note be- 
comes his own, and all parties to the bond are discharged. 


Debt upon a single bond, executed by the defendant as 
surety of one Abner Carmichael, payable to the plaintiffs’ tes- 
tator. 
The only defence relied on was the plea of payment; and 
upon the issue joined on that plea the defendant proved that 
Carmichael, the principal debtor, and assigned the following 
instrument to the testator in his life-time: 

“Ten months after date I promise to pay A. Carmichael, or 
bearer, three hundred and fifty-one dollars and seventy-four cents, to 
be discharged in good whiskey, bar lead or castings, at the custom- 


ary price given by wholesale, to be delivered at Reuben McDaniel’s 
house where he now lives, for value received this 10th day of June, 


1816. 
“REUBEN McDANIEL.” 


It was contended by the defendant that the assignment of 
this obligation to the testator was absolute, and in payment of 
the bond. The plaintiffs contended, on the other hand, that 
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their testator had received it only as a collateral security to - 

the bond. The defendant also insisted that if the assignment 
was a collateral security for the debt, the testator had 

(184) made it his own by his laches, and thereby discharged 
the bond on which the suit was brought. 

Upon this point there was a contrariety of evidence. An 
offer by McDaniel to pay the note in castings, before it fell 
due, and at a distance from the place of payment, was proved; 
to which the testator Erwin replied that he had never dealt in 
that article, and had rather wait longer than take such a pay- 
ment; at the same time he offered to make a discount, if Mc- 
Daniel would pay in cash. It was also in proof that the tes- 
tator Erwin came to the house of McDaniel, the maker, the 
day the note became due, but was informed by him that he 
could not on that day make payment in any of the articles spe- 
cified in the note, or in cash. 

His Honor, Judge Donne tt, instructed the jury that a day 
and a place being specified when and where the note was pay- 
able, either in whiskey, bar lead, or castings, the creditor was 
not bound to receive the payment in any of those articles be- 
fore the day the note became due; and that the plaintiffs 
should not be deprived of their claim on the note in suit, be- 
cause Erwin, their testator, refused to receive the castings be- 
fore the day the note fell due. If, however, they could col- 
lect from the evidence that Erwin had entered into any ar- 
rangement with McDaniel for extending the time of payment, 
or for his (McDaniel) disposing of the castings, he thereby 
made the debt his own, and deprived himself of recourse to the 
defendant on the note in suit. 

A verdict was returned for the plaintiff, and the defendant 
appealed. 


The case was submitted, without argument, by Badger, for 
the defendant, and Devereux, for the plaintiffs. 


Hatt, Judge.—From an examination of the facts stated :n 
this ease, and the charge of the judge thereupon, we are of 
opinion that the charge was correct, and that the rule for a 
new trial should be discharged. / 


Per Curiam.—Let the judgment be affirmed. 
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BENJAMIN SUTTON, Executor of William R. Sutton, v. HENRY 
HOLLOWELL. 


(i85) From Perquimons. 


A slave was given by deed to A, “saving and reserving the use of 
said slave during my (the donor’s) natural life, and the natural 
life of my (the donor’s) beloved wife.” Held, that the limita- 
tion over after the life estate was too remote, and therefore 
void at common law. 


The cases of Black v. Beattie, 6 N. €., 240; Graham y. Graham, 9 N, 
C., 322; and Foscue vy. Foscue, 10 N. C., 538, approved by Hall, 
Judge. 


Detinue for several slaves, the issue of the negro woman 
Celia, mentioned in the bill of sale hereinafter mentioned. 

On the trial a special verdict was found, setting forth the 
following facts, viz., that Thomas Baker, being the owner of 
the slave Celia, on the 2d of October, 1802, executed the fol- 
lowing bill of sale: 


“Know all men by these presents, that I, T. B., in consideration 
of the affection I have for my daughter, Elizabeth Baker, together 
with the sum of five shillings, &c., have and do give and sell my said 
daughter Elizabeth one negro girl slave named Celia (saving and 
reserving the use of said slave during my natural life and the na- 
tural life of my beloved wife). To have and to hold said negro girl 
slave to my said daughter Elizabeth, her heirs and assigns forever. 
In witness, &c.” 


Elizabeth Baker, the donee, afterwards married the plain- 
tiff’s testator, William R. Sutton. After the death of Thomas 
Baker, his wife put the slave into the possession of the plain- 
tiffs testator, saying that she would belong to him at her 
death; but she did not relinquish any right to the slave which 
she had for her life, and the plaintiffs testator held the slave 
only under the authority of the wife of Baker. Sutton, the 
husband of Elizabeth, the donee, died, leaving his wife and 
the wife of the donor surviving him. After his death the 

widow intermarried with the defendant. 
(186) Upon these facts his Honor, Judge Srranee, think- 
ing that the case came within the prinicple of the case 
of Vass & Wife v. Hicks, 7 N. C., 493, and not within that 
of Graham v. Graham, 9 N. C., 322, rendered judgment for 
the plaintiff, from which the defendant appealed. 
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The case was submitted, without argument, by Devereu:r, 
for the defendant, and by Kinney, for the plaintiff. 


Hatt, Judge.—The cases on this subject are not altogether 
reconcileable. Parol gifts by delivery, reserving life estates. 
are contradictory and inconsistent, in the nature of things. 
Property cannot be delivered, and retained at the same time. 
If there is a delivery there can be no reservation of a life es- 
tate. Of this kind were the cases of Duncan & Wife v. Self, 5 
N. C., 466, and Vass & Wife v. Hicks, 7 N. C., 498. 

At common law there could not be a limitation of persuna/ 
chattels after a life estate created by deed. It was also held 
that in a gift or limitation of slaves, after a life estate reserved 
by the donor, the limitation was not good, because the 
life estate might be lawfully reserved, and the limitaticn over 
on that account was too remote, and this was in comfornity 
(as was supposed) with the principle before laid down, that 
there could not be a limitation of personal chattels after a life 
estate. (Black v. Beattie, 6 N. C., 240; Graham v. Graham, 
9 N. C., 322; Foscue v. Foscue, 10 N. C. ., 538.) 

W hether it would not have been more correct to say the re- 
served life estate was void, as being inconsistent with the 
grant, and that the gift or limitation passed the property in 
proesenti, it is too late, and, of course, unnecessary to decide, 
heeause too much property depends upon those decisions, and 
because the legislature have authorized limitations of claves 
after life estates. 

We must, therefore, conclude that the limitation over, after 

an estate reserved to the donor, Thomas Baker, and 
(187) his wife, for their lives, is void; and, therefore, that 

nothing vested in Elizabeth, the daughter. The judg- 
ment must be rev ersed, and judgment entered for the de- 
fendant. 


Per Curiam.—Let the judgment of the Court below be re- 
versed, and enter a judgment for the defendant. 


Approved. Morrow v. Williams, 14 N. C., 263; Hunt v. 
Davis, 20 N. C., 42; Newell v. Taylor, 56 x. C., 374; Dail v. 
Jones, 85 N. C. " 299. 
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Den ex dem. of JOSEPH RHEM v. JOHN JACKSON. 


From Craven. 


1. The act of 1791 (Rev. chap., 346) making twenty-one years’ pos- 
session, under visible boundaries, without a grant, conclusive 
against the State, is founded upon the supposed loss of title 
papers setting forth those boundaries. 


2. But possession for twenty-one years, up to a visible line, although 
it may be evidence in ascertaining the boundaries set forth in 
a deed, is not conclusive that the visible line is the true 
boundary. 

8. An interest in the event of a suit acquired after the commence- 
ment does not render a witness incompetent, unless that inter- 
est was acquired from the party offering him. 


Ejectment, tried on the last circuit, before his honor, Judge 
Norwoop. The lessor of the plaintiff and the defendant both 
claimed, under one Pollok, and the only question on the trial 
was the boundary of a lease made by Pollok to one Coart, in 
the year 1756, for the term of seventy-five vears, under which 
the defendant held the premises in dispute. 

Upon the question of boundary the defendant offered the 
testimony of one Russel, which was objected to by the lessor 
of the plaintiff, upon the ground of interest. Upon his ex- 
amination it appeared that he had purchased since the com- 
mencement of this action an interest in the residue of the term. 
His honor, thinking that this purchase did not render the wit- 
ness incompetent, as to facts within his knowledge before it 
was made, overruled the objection. This witness and others 

introduced by the defendant testified that soon after 
(188) the lease made to Coart, in 1756, another was also made 

by Pollok of the adjoining lands to one Pope; that the 
reversion had been assigned to the lessor of the plaintiff, and 
the lease had expired; ‘that both Pope and Coart, and those 
claiming under them, had for more than forty years cultivated 
up to the line contended for by the defendant, and had uni- 
formly admitted it to be the boundary between the two leases. 

The act of 1791 (Rev. chap. 346), entitled “An act for 
quieting ancient titles, and limiting the claim of the State,” 
was read to the jury. | His honor, after instructing the jury 
as to the rules relative to boundaries of land, and the law of 
presumption and inference from facts in proof, informed them 
that if the line contended for by the defendant was a known 
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and visible boundary, and there were other known and visible 
lines and boundaries, designating the land claimed by the de- 
fendant for twenty-one years before the commencement of 
the suit, the act of 1791 would protect the defendant during 
the residue of the term created by the lease, under which he 
claimed. | 

A verdict was returned for the defendant, and the lessor 
of the plaintiff appealed. 


The case was argued by Badger, for the lessor of the plain- 
tiff, and by Gaston, for the defendant. 


Henperson, Chief Justice-—The defendant’s counsel ad- 
mits that this case does not fall directly within the operation of 
the act of 1791 (Rev. chap. 346), entitled “ An act for quiet- 
ing ancient titles, and limiting the claim of the State.” In 
making this admission he is certainly correct; for that act re- 
lates exclusively to persons claiming under different titles, de- 
rived from the sovereign, and was made to supply the loss of 
grants and mesne conveyances, substituting for them a posses- 
sion of twenty-one years by known and visible boundaries. 

This, I think, is quite evident, both from the preamble 
(189) and enactment of the statute. But he alleges that the 

statute was read to the jury, and commented on, to 
show the great weight attached by law to long possessions, 
under known and visible boundaries, and that by analogy only 
the statute had a bearing on the case. Had the statute been 
left to operate on the case in this manner only, there certainly 
would be no ground for complaint. But I collect from the 
charge of the presiding judge that he understood the case. dif- 
ferently, and so instructed the jury. For he states that he in- 
formed them that if the line claimed by the defendant was a 
known and visible boundary, up to which he had possessed for 
twenty-one years or more, and there were other known and 
visible boundaries designating the land claimed by the de- 
fendant twenty-one years or more before the commencement 
of this suit, the act of 1791 would protect the defendant dur- 
ing the residue of his term, created by the lease to Coart. From 
this charge I am compelled to understand the judge as in- 
structing the jury, not that the long possession up to this line 
was matter of evidence to be considered by them, as tending to 
prove the real boundaries of the lease to Coart, and liable to 
be repelled by higher and more satisfactory evidence of that 
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fact, but that the fact of such possession entirely protected the 
defendant from the claim and action of the plaintiff during the 
residue of the term; thereby discharging the jury from the 
real question between the parties, to wit., the actual boundaries 
of the lease, and substituting for it twenty-one years’ posses- 
sion, under known and visible boundaries, however well satis- 
fied they might be that such boundaries were not those of the 
leased lands. I think this was a misapprehension of the opera- 
tion of the act of 1791, and that there should be a new trial. 

As to the admission of the witness, Russel, the case in that 
particular is so imperfectly stated that no opinion can be 
formed thereon. It does not appear whether he purchased an 

interest in the lease from the defendant or from some 
(190) other person. If he purchased from the former, he 
was clearly inadmissible; for then the defendant par- 

ticipated in the act giving him an interest. If he purchased 
from a stranger, according to the modern rule, he is admis- 
sible. 

Per Curiam.—Let the judgment below be reversed, and a 
new trial granted. 


Approved. Graham vy. Houston, 15 N. C., 232; Hafner v. 
Corwin, 26 N. C., 529. 





JUSTIN L. EDWARDS vy. STAPLETON POWELL. 
From Martin. 


Property delivered to an agent, under a contract made by his prin- 
cipal with a third person, cannot, without the consent of the 
principal, be applied by the agent to the payment of a debt due 
to himself from that person—and the fact that the agent was 
indebted to the principal, and the principal to the party deliver- 
ing the property, does not alter the rule. 


Debt for the balance of an account for goods and wares sold 


and delivered, tried before his Honor, Judge Srraner, on the 
last spring circuit. The plaintiff having established the bal- 
ance due to him, the defendant, on the plea of payment, 
proved that in January, A. D. 1825, one William Wilson and 
himself entered into the following written agreement: 

“ This agreement, made by the undersigned parties, witnesseth, 
that for the consideration of six hundred dollars paid by the said 


William Wilson in notes to the said Stapleton Powell, the said 
Powell agrees, and does by these presents agree, to bind himself, 
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his heirs and assigns, to deliver William Wilson, his heirs and 
assigns, four hundred barrels of turpentine, to wit, one 
hundred barrels of dipped to be delivered, &c., by the 1st day of 
August, and three hundred of mixed, to be delivered, &c., by the 1st 
day of January, 1826. In witness whereof, &c., this 26th day of 
January, A. D. 1825. In addition to the above, the said William 

Wilson agrees to take the balance of said Powell’s crop, say one 
(191) hundred barrels, more or less, for which the said Wilson is to 

allow and pay the said Powell one dollar and fifty cents per 
barrel, in goods out of Justin L. Edwards’ store, or in some note of 


hand against a good person. 
“WILLIAM WILSON. 
“Witness, WM. R. BENNETT. “STAPLETON POWELL.” 


The subscribing witness to this agreement testified that it 
was executed in the counting-room of the plaintiff's store, who 
was also present, but whether he was privy to its contents did 
not appear; that Wilson removed to the State of New York in 
February, A. D. 1825, having sold out his stock of goods to 
the plaintiff, who still owed him for the price of them; that 
on the Ist of August, A. D. 1825, the defendant delivered to 
the plaintiff one hundred barrels of turpentine; on the 15th 
of November following, two hundred and fifty barrels, and on 
the 17th of December of the same year two hundred and sixty- 
five barrels, amounting to six hundred and fifteen barrels, for 
all of which the plamtiff gave written acknowledgments, stat- 
ing the receipt to be either on account of William Wilson, or 
as his agent. 

A good deal of testimony, consisting of admissions by the 
parties, was offered on both sides, which it is unnecessary to 
state. The plaintiff proved on attachment sued out by the 
defendant against Wilson for the turpentine delivered, over 
and above the four hundred dollars, in which he (the plaintiff) 
was summoned as a garnishee. 

His honor informed the jury that if the plaintiff had fur- 
nished the goods under an express agreement that they were to 
be paid for by Wilson, and that he was to depend upon Wilson 
only tor payment, or if, knowing the terms of the contract be- 
tween Wilson and the defendant, he believed they were taken 

up by the latter upon the faith of that contract, and 
(192) that Wilson was to be looked to for payment, they 

ought to find for the defendant; otherwise they ought 
to find for the plaintiff. 

The counsel for the defendant requested the judge to charge 
the jury that if the plaintiff had furnished the defendant with 
the goods before the 17th of December, A. D. 1825, and on 
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that day, with a knowledge of the contract, had received the 
surplus of the defendant’s crop under the contract, its receipt 
was in payment for the goods. But his honor, thinking that 
if the goods were furnished the defendant on his own credit, 
and were understood by him to be so furnished, the debt being 
then due to the plaintiff in his own right, and the turpentine 
delivered to him as the agent of another, the one was not a 
payment of the other, without evidence of an actual applica- 
tion of it in that way, refused to give the jury such instrue- 
tions. 

A-verdict was returned for the plaintiff, and the defendant 
appealed. 


The case was argued by Hogg, for the defendant, and by the 
Attorney-General, for the plaintiff. 


Hatt, Judge.—I think that the charge of the judge below 
was correct. Although the defendant might have expected 
that his account with the plaintiff would have been settled by 
the turpentine delivered to him under the contract with Wil- 
son, yet it ought to have occurred to him that Edwards could 
not apply it to that purpose without the consent of Wilson, al- 
though he might have been disposed to do so. 

Neither could the plaintiff have applied the surplus turpea- 
tine delivered to him on the 17th of December, to the dis- 
charge of the defendant’s account, because he received that 
also as the agent of Wilson, under the same contract which 
Wilson and Powell, the defendant, had entered into. It is 
true that it was to be paid for in goods from the plaintiffs 
store, or by a note on some good person. But the parties to’ 

this contract had not agreed to the specific mode of pay- 
(193) ment. If they had, it does not appear that it was 

made known to the plaintiff; and if it had been, I see it 
nowhere stated that he was bound to take turpentine, in dis- 
charge of defendant’s account. I cannot see that the fact 
that plaintiff was Wilson’s debtor can alter the view I have 
taken of the case, or the view which the defendant himself 
took of it when he procured an attachment to be issued against 
Wilson. 

I think that the judgment of the Superior Court should be 
affirmed. 


Per Curiam.—Let the judgment be affirmed. 
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MARY SANDERS, administratrix of John Sanders, v. DAVID W. 
SANDERS, executor of Isaac Sanders. 


From Onslow. 


Under the act of 1807 (Rev. chap, 723), where the land of a testator 
was sold under a judgment against the executor as executor 
and the purchaser was evicted by the heir, he cannot recover 
his purchase money from the executor, against whom the judg- 
ment was rendered. 


_ This was a special action on the case, founded upon the act 
of 1807 (Rev. chap. 723), entitled “An act for relief of pur- 
chasers at execution sales in certain cases,” which provides that 
where any property shall be sold under any execution, &c., 
and the sale be legally and bona fide made, if the property so 
sold be not the proper goods and chattels, lands or tenements 
of the defendant in the execution, by reason whereof the pur- 
chaser at such sale may be deprived of the same, it shall be 
lawful for such purchaser, his executors, &c., to sue the de- 
fendant in the execution, or his legal representatives, in an ac- 
tion on the case. 

Upon the trial before his Honor, Judge Marrry, on the last 

fall cireuit, it appeared upon the opening of the case 
(194) that one, Foseue, had recovered several judgments 
against defendant’s testator as the executor of one 

Frederick Wood; that upon these judgments execution issued 
against the goods and chattels of Wood in the hands of his 
executor, which were satisfied by a sale of Wood’s land; that 
John Sanders, the plaintiff's intestate, had, at the sheriff’s sale, 
purchased those lands, and was evicted therefrom by the heirs 
of Wood. 

Upon these facts the presiding judge being of opinion for 
the defendant, the plaintiff suffered a non-suit, and appealed 
to this Court. 


Gaston, for the plaintiff. 


No counsel appeared for the defendant. 


Haxx, J udge.—I think the act of 1807 (Rev. chap. 723) can- 
not support an action against Isaac Sanders in his own per- 
son, nor against his executor after his death; because the 
money paid for the land by John Sanders was paid for the 
benefit of the estate of Frederick Wood, and not for that of 

[171] 





IN THE SUPREME COURT. [13 





Ruopes v. Brown. 





Isaac Sanders. If any person is liable, it ought to be the repre- 
sentative of Wood’s estate. 

I therefore think the judgment of the Superior Court should 
be affirmed. 


Per Curiam.—Let the judgment below be affirmed. 


Approved. Scott v. Dunn, 21 N. C., 425; Smith v. Brown, 
101 N. C., 347. 








JOHN DOE, ex dem. of Richard C. Rhodes, v. JOHN BROWN. 
(195) From Robeson. 


1. Possession by one having only an equity in land is considered as 
the possession of him who created that equity. 

2. Hence, where a vendee under articles for a purchase, was in pos- 
session, claiming for himself, his possession enures to ripen the 
defective colorable title of the vendor; and a subsequent pur- 
chaser of the legal estate from the vendor can recover in eject- 
ment against the vendee. 


_Ejectment, tried on the last spring circuit, before his Honor, 
Judge Dantet. The lessor of the plaintiff produced a grant 
to one Thomas Pitman, of the premises in dispute, dated No- 
vember, A. D. 1779, and a deed of bargain and sale from 
Thomas Pitman, the grantee, to Isham Pitman, for the same 
land, dated in 1792. He then offered in evidence a deed of 
bargain for the land from one Jesse Lee to William Brown, 
dated October 26, 1814, a judgment and execution thereon 
against William Brown, together with a sheriff's deed to Jacob 
Rhodes, and the will of Rhodes, whereby the land was devised 
to him. 

The defendant contended that Isham Pitman had a better 
title to the land than the lessor of the plaintiff. To establish 
this, and to rebut the possession under Lee’s deed to William 
Brown, by evidence of a possession in himself adverse to the 
latter, he proved that on the 23d of October, A. D. 1821, Wil- 
liam Brown by a written argeement, not under seal, sold the 
land to him; since which time William Brown has had no pos 
session of the land, except as a member of his family, in the 
capacity of a day laborer. 

The plaintiff proved that seven years’ continued possession, 
adverse to Isham Pitman’s title, had existed before the judg- 
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ment against William Brown and the sheriff’s deed to Jacob 
Rhodes; but this possession of seven years was composed of 
the possession of William Brown for five or six years, 
(196) and for the residue of that of the defendant since the 
date of the agreement between him and William 
Brown. 

His honor charged the jury that if there had been a con- 
tinued possession held under the deed from Jesse Lee for the 
space of seven years before the judgment was rendered against 
William Brown, then the title of Isham Pitman was destroyed, 
and his right of entry taken away by the act of 1715; that if 
they believed the defendant claimed the possession under the 
deed from Jesse Lee to William Brown, that deed was color of 
title for those who claimed under it. That the fact that the 
defendant, after the date of his agreement with William 
Brown, set up a title adverse to the latter made no difference; 
if his possession was consistent with the possession of those who 
claimed under Lee’s deed to William Brown; that if the pos- 
session under his deed was for seven years held adverse to Pit- 
man’s title, although part of that time might be made up of 
the defendant’s possession, then Pitman’s right of entry was 
lost; and as the defendant had no conveyance of the legal es- 
tate, his possession enured to confirm the legal title, which, be- 
ing in William Brown, was at law subject to be sold under an 
execution against him, and that the defendant’s title was 
purely equitable, and could not avail him as a defence to this 
action. 

A verdict was returned for the lessor of the plaintiff, and 
the defendant appealed. 


The case was submitted, without argument, by Gaston, for 
the lessor of the plaintiff, and by —-—— for the defendant. 


Hatt, Judge.—W hatever title William Brown had to the 
land in dispute has been transferred to the lessors of the plain- 
tiff, and on that title he rests his right to recover in the pres- 

ent action. That title is thus deduced. 
(197) In the year 1779 a grant issued from the State to 
Thomas Pitman for the land in dispute. Jesse Lee, 
by deed bearing date in 1814, conveyed the same land to Wil- 
liam Brown, w ho had an uninterrupted possession of the land 
for seven years under that conveyance before it was levied 
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upon and sold to Jacob Rhodes. Jacob Rhodes, the pur 
chaser, devised it to the lessor of the plaintiff, and his title must 
be good, unless it has been weakened or destroyed by the claim 
set up by the defendant. 

If William Brown had conveyed the legal title in the land 
to the defendant in 1821, and they had both remained in pog- 
session so long as to make an uninterrupted possession of seven 
years from the time William Brown first took possession 
under the deed from Lee, the title of the land would be in the 
defendant; for he and William would have had an uninter- 
rupted possession for seven years under color of title. 

But it appears that the legal title had not been conveyed to 
the defendant; that he had an equitable claim to the land 
under an agreement with William Brown, which is not made 
part of this case, and that he and William remained in posses- 
sion of the land, as before stated. As the defendant has no 
title which can be noticed in a court of law, his title avails 
nothing, as being adverse to William, but must be taken to 
enure to William Brown’s color of title; for in truth what 
equitable claim the defendant had would have availed nothing 
without it. 

I therefore think, as William Brown had seven years’ pos 
session under color of title that his title is sufficient to enable 
the lessor of the plaintiff to recover, having been transferred 
to him. The rule for a new trial should be discharged. [If 
Rhodes, the purchaser, had notice of the defendant’s equitable 
title, a court of equity will consider him as a trustee for de 
fendant. 


Per Curiam.—Let the judgment be affirmed. 








THE STATE y. NEIL SHAW. 
(198) From Cumberland. 


An indictment on the acts of 1798 and 1816 (Rev. chaps. 501 and 906), 
prohibiting the retailing of liquor by a measure less than & 
quart, which charges the retailing to be “ by the small mea- 
sure,” is defective; the words “less than a quart” should be 
superadded to the description of the offence. 


The defendant was indicted for retailing spirituous liquors 
without a license, in the following manner: 
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The Jurors for, &c., on, &c., present that N. S., of, &c., on, &c., 
and divers other days, &c., in, &c., did retail spirituous liquor by the 
small measure without having a license according to law, con- 
trary, &c. 


After a verdict for the State, his Honor, Judge Dantet, on 
the motion of the defendant’s counsel, arrested the judgment, 
because the indictment charged a retailing by the small mea- 
sure generally, without showing what the measure called 
small was, or in any manner describing a sale by quantities less 
than a quart, except by the word small, which his honor 
thought too indefinite; whereupon Mr. Solicitor Troy, for the 
State, appealed to this Court. 


The case was argued by Badger, for the State. No counsel 
appeared for the defendant. 


Hat, Judge.—I think the judge in the Court below was 
correct in thinking the words of the indictment, describing 
the offence charged, were too indefinite. 

The act of 1798 (Rev. chap. 501), enacts that any person 
undertaking to sell spirituous liquors by the small measure, or 
by any. other ways or means, where the quantity is less than a 
quart, shall forfeit forty-eight shillings, and shall be further 
liable to presentment or indictment for the same offence. 

The act of 1816 (Rev. chap. 906) enacts that if any person 
shall retail spirituous liquors by the small measure, contrary 
to the true intent and meaning of that act, without license, 

&c., he shall be subject to indictment. 
(199) | Now the word small is a relative term. We can- 

not decide whether a thing is great or small without 
comparing it with something else. And when we use the 
words small measure, we have no distinct idea of their mean- 
ing without a comparison with some other measure. In the 
present case, when the indictment uses the words small mea- 
sure we do not judicially know its precise import unless we had 
before us some standard measure to compare it with. If the 
retailing was charged in the indictment to be by a measure less 
than a quart, which the act of 1798 declares to be the stand- 
ard by which a small measure is ascertained, we could under- 
stand with legal certainty that the defendant was charged with 
selling spirituous liquors by a measure prohibited by these acts, 
and which they declare to be an indictable offence. 
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I therefore think the judgment of the Superior Court should 
be affirmed. 


Per Curiam.—Let the judgment below be affirmed. 





THE STATE v. MOSES JUSTICE. 
From Iredell. 


A fraud perpetrated upon an individual, without the use of false 
tokens, or any deceitful practice affecting the community at 
large. and without the aid of a conspiracy, but the result of a 
false assertion, is not indictable. 


The defendant was indicted in the following form: 


“The Jurors, &c., that Moses Justice, being an evil-disposed per- 
son, and designing fradulently to cheat and impoverish one Anne Fox, 
on, &c., did become the security of the said Anne Fox in a bond 
then and there excuted by her for the faithful performance, &c. And 
the jurors. &c., that the said Moses Justice, afterwards, to wit., on, 
&c., did write and cause to be written a certain deed of bargain and 
sale from her, the said Anne, to him, the said Moses Justice, purport- 
ing to sell and convey a certain tract of land belonging to her, the 
said Anne, situate, &c., to him, the said Moses Justice, in fee simple, 
&e., and also purporting to be in consideration of the sum of three 

hundred dollars, then and there well and truly paid by him, the 
(200) said Moses Justice, to her, the said Anne Fox. And the jurors, 

&e., that the said Moses Justice did then and there fraudulently, 
&c., pretend to said Anne that the same deed of bargain and sale was 
nothing buta receipt to him, acknowledging that he was the security of 
the said Anne, &c., by meansof which false, &c., the said Moses Justice 
did fraudulently, &¢., procure the said Anne to sign, seal and deliver 
the said deed of bargain and sale to him, the said Moses Justice, for 
the said tract of land, containing, &c., and of the value, &c., and so 
the jurors, &c., that the said Moses Justice, her, the said Anne, of 
the land, &c., of the value, &c., fraudulently, &c., did cheat, deceive 
and defraud, to the great damage, &c., and against the peace and 
dignity of the State.” 


After a verdict for the State, his Honor, Judge Manevw, 
on the motion of the counsel for the defendant, arrested the 
judgment, and Mr. Solicitor Wilson appealed to this Court. 


The Attorney-General cited the case of Rea v. Skirret et al., 
2 Fast. P. C., 823, and said if that ease did not sustain the in- 
dictment he knew of none that would. 


Gaston, for the defendant. 
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Toomer, Judge.—The defendant having become the surety 
of Anne Fox on a bond given for the guardianship of her son 
presented to her an instrument of writing to be excuted by 
her, representing it as a mere receipt, acknowledging that de- 
fendant had become her surety. She executed it without 
reading, or requiring it to be read; and when executed it was 
an absolute deed conveying land to the defendant in fee for 
the consideration of three hundred dollars. 

The indictment sets forth these circumstances in technical 
form, charging the defendant with a cheat at common law. It 
is not pretended that the transaction involves any fraud on the 
public at large, nor has it been perpetrated by the aid of any 
deceitful practice or false token which might affect the public 

at large. Had it been a direct and immediate fraud on 
(201) the public it might have been indictable, although ef- 

fected without the use of any false or public token. But 
on this point it is unnecessary to express an opinion. (2 East. 
P. C.,821; 2 Chitty Crim. Law, 559; 3 M. & S.,11; 1 Dal.,47; 
6 East. Rep., 136; 3 Chitty, 701, 704; 5 Mod., 179; 2 Camp., 
269; 4 Bur., 2106; 3 Chitty, 666; 1 Leach, 208.) 

This fraud is flagrantly marked with moral turpitude, and 
an individual has been the victim of base imposition. But 
to the subject of criminal prosecution it should have been ef- 
fected by the use of some false token or deceitful practice cal- 
culated to defraud numbers, and against which ordinary pru- 
dence could not provide. Common care, ordinary vigilance, 
would have prevented its commission. Indeed, it could not 
have been practiced without gross negligence on the part of 
the person injured. It does not even appear that the prose- 
cutrix was an illiterate person, and could not read. It is an 
instance of mere false assertion, deceiving confiding credulity. 
There was not even any artful contrivance to lull suspicion 
and impose on prudence; no false token was used. Cheats of 
a private nature, effected without the use of false tokens, are 
indictable, when the result of conspiraey—when practiced by 
two or more persons who conspire to effect them. (2 Ld. 
Raym., 1179.) No conspiracy is charged in this indictment. 
The case referred to of Rex v. Skirret et al., in behalf of the 
prosecution, is one of conspiracy. 

This is a mere civil injury, for which the suffering party 
has a civil remedy; and if the fraud can be proved, without the 
testimony of the prosecutrix, redress may be obtained. _It is 
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a foul frand, and in a civil action an honest jury will give 


ample damages. , 

Civil injuries should not be the subjects of criminal prose- 
cutions. Good policy does not require the multiplication of 
public offences. 


Per Curiam.—Let the judgment be arrested. 








THE STATE v. WILLIAM R. POOL. 
(202) From Wake. 


Where one statute creates an offence, imposes a penalty and gives 
an action te recover it, and another makes the offence indict- 
able, it was held (HENDERSON, Chief-Justice, dissentiente) tliat 
an indictment for the offence should conclude, “against the 
form of the statutes.” Therefore as the act of 1784, sec. 14 
(Rey. chap. 227), prescribes the duty of overseers of the road, and 
the act of 1786, sec. 4 (Rev. chap. 256), makes the omission of 
that duty indictable, it was held that an indictment against an 
overseer, concluding “against the form of the statute,” was 
defective. 

Per HENDERSON, Chief Justice —Where it is necessary to have re 
course to two statutes to show the criminality of the act 
charged in the indictment, it should conclude in the plural. But 
when that act is an infraction of one statute only, and the 
mode of prosecution and measure of punishment is prescribed 
by another, it should conclude in the singular. 


The defendant was indicted in the following form: 


The jurors for the State upon their oath present, that W. R. P., 
late of, &c., on, &e., and for a long time as well before as, &c., being 
overseer of that part of the public road leading from, &c., to, &¢., did 
permit the said public road, of which he was overseer as aforesaid in, 
&e., to beconie ruinous, miry, broken and in great decay, for want 
of due reparation thereof, and the same so to be and remain dur 
ing, &c., negligently did permit and still doth permit, to the great 
damage and common nuisance of all the citizens of the State and 
others, the same road passing and repassing, against the form of the 
statute in such case made and provided, and against the peace and 
dignity of the State. 


After a verdict for the State it was moved for the defendant 
that the judgment should be arrested, and the cause assigned 
was, that by the act of 1784 (Rev. chap. 227), the duties of an 
overseer of the road were prescribed, and a penalty, recover 
able by warrant, prescribed in case of neglect; and by the aet 
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of 1786 (Rev. chap. 256) a neglect of these duties was made 

indictable; yet the indictment in this case concluded “against 

the form of the statute,” and not “of the statutes,” in the 

plural, which it was contended was the proper conclu- 
sion. 

(203) His Honor, Judge Martin, overruled the motion, 
and judgment being rendered for the State, the de- 

fendant appealed. 

The case was argued at June term, 1828, by Badger, for the 
defendant, and by Devereux, for the State, and there being a 
difference of opinion in the Court, the cause was held under 
advisement until the present term, when the argument of the 
counsel was shortly recapitulated, as his Honor, Judge 
Toomer, was not present at the former hearing. 


Hat, Judge.—It appears to me that the authorities on this 
subject are somewhat perplexed and unsatisfactory. Hawkins 
says that where the same offence is prohibited by several inde- 
pendent statutes there are some authorities that you must 
either conclude contra formam statutorum, or contra formam 
of the particular statutes, naming them; and that if you barely 
conclude contra formam statuti, the indictment will be insuf- 
ficient for not showing on which of the stautes it was taken. 
(2 vol., chap. 25, see. 117.) But there are strong authorities 
for the contrary opinion, which is also most agreeable to pre- 
cedents. The same doctrine is laid down in Chitty’s Crim. 
Law., 1 vol., 291. But I do not think it applies to the case 
now before the Court, because the act of 1786 cannot be taken 
to be independent of that of 1784, because if the act of 1784 
is kept out of view there is no offence committed. That act 
creates the offence; the act of 1786 only gives the remedy. 

Hawkins, in the section above referred to, says that where 
a later statute ordains that a former statute shall be executed 
in a new case, not mentioned in the former, as the 8 Henry, 6, 
chap. 9, does, that the 15 Rich., 2, chap. 2, shall be executed 
in the case of a forcible detainer, which is not mentioned in it; 
or where a new statute adds a new penalty to an offence pro- 
hibited by a former staute, as the 23 Eliz. does to that of the 

20 Eliz. for a month’s absence from church, contrary to 
(204) the tenor of the 1 Eliz., it seems that it may be argued 
with great reason that if the indictment conclude 
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contra formam statuti it will be insufficient, because the of- 
fence is not punishable by any one statute only. Yet consid- 
ering that the precedents in these cases generally conclude 
contra formam statuti, and the prosecution in truth depends 
upon the later statute, which seems itself alone sufficient to 
support it, it may be reasonably argued, and seems agreeable 
to the later opinions, that such a conclusion may be allowed in 
these cases. Chitty lays down the same doctrine in the page 
above referred to. 

As to the first branch of the proposition, that where a new 
penalty is added by a later statute to an offence prohibited by a 
former, it is proper to conclude contra formam statutorum. 
Dingley v. Moore, Cro. Eliz., 750, is relied upon. By that 
case it appears that it was by the 1 Eliz., enjoined as a duty 
upon all subjects to go to church on Sundays and holidays, on 
pain of punishment by the censure of the church, and for- 
feiture of twelve pence for every offence, to be recovered by 
the wardens of the parish, for the use of the poor, &e. By the 
23 Eliz., chap. 1, sec. 5, it is enacted, that every person above 
the age of sixteen, who shall not repair to the church, contrary 
to the statute of 1 Eliz., shall forfeit twenty pence, for every 
month they shall forbear, to the Queen’s majesty, and shall be 
bound with security in the sum of two hundred pounds for 
their good behaviour. The case of Broughton v. Moore, 
Cro. Ja., 142, is an authority in support of the same doctrine. 
Hale, in his second volume, at page 173, lays down the same 
rule, and founds his opinion upon the case of Dingley v. Moore. » 
Dormer’s case, 2 Leo., 5; Rex v. Simmons, Aleyn, 49, 50, and 
Owen, 135, are also cited for the same purpose. Archbold 
(Criminal Pleadings, page 28) lays down the law to be that 
when one statute creates the offence and another inflicts the 
penalty the indictment for the offence must conclude contra 

formam statutorum, and cites 2. Hale, 173, and 
(205) Broughton v. Moore. In addition to these authorities 

there is one of modern date-—Lee v. Clark, 2 East. 
333—in which Lord Ellenborough says that if one statute pro 
hibits a thing and another statute gives a penalty, then, upon 
an information upon a penalty, both statutes ought to be re , 
cited and to conclude contra formam statutorum. It is true 
that in a subsequent case—Harl of Clanricarde v. Stokes, 7 
Fast., 516—he dispenses with the necessity of such conclusion 
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provided the statutes are sufficiently referred to in the body 
of the information. As that is not done in this indictment, 
both those cases are authorities that the conclusion should be 
contra formam statutorum. 

The case of Andrews v. The Parish of Luwknor, Cro. Ja., 
187, does not shake the ground on which these authorities are 
based. That was an action against the hundred, upon the 
statute of Winton (13 Edward 1, chap. 2), of hue and ery. It 
was objected that the declaration should have concluded contra 
formam statutorum, because it was against the statute of 27 
Eliz., chap. 18, as well as against the statute of Winton. The 
Court held otherwise, because the action was founded upon 
the statute of Winton, which gave the penalty and remedy; 
that of Eliz. only regulated the manner of the examination, 
and limited the time within which the action should be 
brought. 

In support of the last branch of the proposition laid down 
by Hawkins and Chitty, that a conclusion contra formam 
statuti is sufficient by more modern authorities, where one 
statute creates on offence and another adds a new penalty, the 
case of Warren vy. Sayre, 1 Mod., 191, is cited. In that short 
ease it was decided that an information upon the 25 Eliz. only 
reciting the clause in it, which has reference to the 1 Eliz. was 
good. To dispose of this case it may be asked if the judges 
would have so decided, if no reference to the 1 Eliz. had been 
made in the body of the information, which last statute made 
it a duty to go to church on Sundays and holidays, the omis- 

sion of which was not an offence at common law. This 
(206) case is not reconcilable with another case cited for the 

same purpose. In Parker v. Webb, 3 Lev., 61, it is 
held that an information will lie upon the 23 Eliz. alone, be- 
cause that statute only gives the penalty of twenty pence per 
month, &c. Now, in this case it does not appear that there 
was any reference in the body of the indictment to the 1 Eliz. 
as there was, and which was held sufficient, in the case of 
Warren v. Sayre. 

For my own part I feel bound to subscribe to those opinions 
which consider the 23 Eliz. dependent upon the 1 Eliz. Keep 
the latter statute out of view, and I am at a loss to perceive 
how a recovery of the penalty can be had on the former. The 
23 Eliz. does not make it a duty to go to church at any par- 
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ticular time, but gives a penalty for not going to church, as 
the 1 Eliz. points out. How is this to be ascertained without 
having recourse to it? i 

To apply these principles to the case now before the Court, 
by the 14th section of the act of 1784 (Rev. chap. 227), it is 
declared that the overseers of the road shall keep the same in 
repair, and in default thereof shall forfeit forty shillings, over 
and above such damages as shall be sustained, to be recovered 
by a warrant before any justice of the peace by any person 
taking out the same, and to be applied to his own use. By 
the act of 1786 (Rev. chap. 256), amendatory of the act of 
1784, it is declared that all offences committed or done against 
the purview of the act of 1784 shall be hereafter prosecuted 
by indictment in any Court having cognizance thereof, and all 
forfeitures shall be recovered by action of debt. By this aet 
the remedy by indictment is given, to which, upon conviction, 
an additional punishment by fine is annexed. The result in 
my mind is that the act of 1784 creates the offence; the act of 
1786 gives an additional remedy and punishment; conse- 


quently that the indictment should conelude in the plural— 
contra formans tatutorum. 

(207) This may appear to be a trivial objection. Be it s0; 
but if it has been sustained as well founded, for cen- 

turies, by able and learned judges, it would be presumption in 

me, as well as a disregard of my duty, to overrule it. 


ry’ 
loomer, Judge, concurred. 


Henprerson, Chief Justice, dissentiente-—The act of 1784 
(Rev. chap. 227) prescribes the duties of overseers of roads, 
and it is declared in the 14th section of the act that all over- 
seers who shall fail or neglect to do their duty as by that aet 
directed shall forfeit forty shillings for every offence, to be re- 
covered by warrant. By the act of 1786, sec. + (Rev. chap. 
256), it is declared that al offences, or acts done aginst the pur- 
view of the act of 1784, shall thereafter be prosecuted by in- 
dictment. 

The defendant is indicted for doing acts prohibited by the 
act of 1784, and omitting to perform duties enjoined by it, and 
the indictment concludes against the form of the statute, in 
the singular, and it is objected that as it is founded on both 
statutes; it should conelude against them both in the plural. 
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If we have recourse to authorities I scarcely know of a ques- 
tion more perplexed. The books are confused, and, I think, 
irreconcilable.» It is said by many that where recourse must 
be had to two or more statutes to punish as by law directed, 
the indictment should conclude against “the form of the 
statutes.” I think that is not the rule, for we know that 
where clergy is ousted by statute, either from a common law 
or a statute offence, the staute ousting clergy is never referred 
to; neither are our modern statutes which change the proceed- 
ings and inflict punishment upon the allowance of clergy; this 
is a very strong case, for by those statutes the punishment is 
changed. I am inclined to believe that this is the rule, that 
where it is necessary to have recourse to two or more statutes, 
to show that the aets imputed as crimes are in fact so—that is, 

acts forbidden or duties enjoined (I am not inquiring 
(208) now whether they should not’be acts or duties of a pub- 

lie nature), there both or all the acts must be referred 
to. It may then truly be said that the defendant did those 
acts contrary to the prohibitions or injunctions of the statutes. 
But it cannot be said that the defendant did an act contrary to 
the prohibitions of a statute, when the statute did not prohibit 
it, in fact was silent in regard to it, and only prescribed the 
mode of prosecution and the punishment upon conviction. It 
may be asked which statute has the defendant violated. The 
answer is, as I think, that statute which prohibited the acts 
which he has done, or enjoined the duties the performance of 
which he has neglected. The statute prohibiting or enjoining 
the acts is the major prohibition; the acts imputed, or the omis- 
sion alleged, the minor, and the guilt or innocence of the ac- 
cused, as his acts may or may not fall within the statute, the 
conclusion. The defendant cannot be said to act contrary to 
a statute, which prescribes nothing to be done, but only fixes 
the mode of proceeding against and the measure of punish- 
ment to those who have violated another. . 

It would be more rational to consider that the 4th section 
of the act of 1786 re-enacted that of 1784, as if the latter had 
been set out at large, and thereby that the act of 1786. was 
violated, and not the act of 1784. I say this construction 
would be more reasonable than that both statutes must be re- 
sorted to in order to show that the acts charged are criminal. 

It is with great deference and much reluctance that I differ 
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from my brothers; but my opinion is that the indictment is 
sufficient. 


Per Curiam.—Let the judgment below be reversed, and 
the judgment arrested. 


The principle of this case has been overruled. St. v. Kirk- 
man, 104 N. C., 911. 


THE STATE vy. EPHRAIM BOSWELL et al. 
(209) From Wayne. 


1. Proof may be offered of the bad moral character of a witness ip 
order to discredit his testimony. 


2. The discrediting witness should not express an opinion founded 
upon a knowledge of particular facts; nor upon the hearsay of 
strangers to the witness, whose testimony it is intended to 
discredit. But if his information is derived from _ proper 
sources, he may be asked whether he would believe the other 
upon his oath, or whether the other is worthy of credit upon 
oath. The case of the State v. Stallings, 3 N. C., 300, approved 
by Toomer, Judge. 


The defendants were indicted for a riot, and on the trial 
before his Honor, Judge Norwoopn, on the last cireuit, the de- 
fendants introduced witnesses for the purpose of discrediting 
the evidence offered by the State, and proposed to ask whether 
from their knowledge of the general character of the witnesses 
for the prosecution, they would believe them wpon oath; and 
this before the diserediting witnesses had expressed any opin- 
ion respecting the general character of the witnesses for the 
prosecution as to truth and veracity, when testifying upon 
oath. The presiding judge was of opinion that the question 
was improper at that stage of the examination, as it would en- 
able the discrediting witnesses to express opinions unfavorable 
to the credibility of the witnesses offered by the State, founded 
rather on the general moral character of the latter than on 
their character for truth and veracity when speaking upon 
oath; or their testimony might be founded upon particular 
facts, or private prejudices, or the malicious motives of inju: 
ing the reputation of the witnesses for the prosecution. By 
the directions of his honor the witnesses introduced by the de- 
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fendants were examined—first, as to the general character of 
the witnesses for the State for truth, when upon oath; se- 
condly, as to their general character for truth in com- 

(210) mon conversation; and, thirdly, as to their general 
moral character. The defendants were convicted and 


appealed to this Court. 
No counsel appeared for the defendants. 


The cause was submitted, without argument, by the Altor- 
ney-General, for the State. 


Toomer, Judge.—One mode of impeaching the credit of a 
witness is the introduce evidence showing that he is not worthy 
to be believed on oath. The credit of the witness may be im- 
peached by general evidence that he is not worthy to be be- 
lieved upon his oath. (1 Star. Ev., 146.) The old rule of 
practice, laid down by Ld. Chief Baron Gilbert, confined the 
inquiry to the general character of the witness as a man of 
veracity. In the year 1804 it was decided, in this State, that 
to diseredit @ witness you might prove him to be of bad moral 
character; and the question was not confined to his character 
for veracity. (3 N.C., 300.) This decision established a rule 
of practice which has prev ailed since that period in our Courts 
and has governed their proceedings. 

I perceive no necessity for any change in this rule; it en- 
ables juries, whose peculiar province it is to weigh the credit 
of witnesses, to do it more correctly. A like practice has been 
adopted by the Courts of Kentucky. (3 March., 261.) Should 
a witness, whose general character is proverbially bad as to 
licentiousness and lewdness, who is, in his habits regardless of 
the precepts of religion, and reckless of the consequences of 
vice, be entitled to the same credit as another, whose character 
is without stain, and whose whole life has been marked by 
piety, virtue and truth? And how could the jury know the 
character of the vicious and immoral without evidence? Wit- 
nesses in our country are frequently strangers to jurors. An 
unprineipled man, although grovelling in other vices, which he 
has long practiced, may, for selfish purposes, artfully conceal 

the weakness of his character on the score of veracity. 
(211) Should not such habits lessen the weight and impair 
the credit of a witness, although he may have estab- 
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lished no general character bad as to truth? Should not a 
jury have access to such information when suspending the 
seales of evidence to weigh the credit of a witness? 

This méde of examination tends to elicit truth, and thus ad- 
vances the administration of justice; and, when the rule is 
known, can be productive of no evil or inconvenience, for the 
Witness is not taken by surprise, but is presumed to come pre- 
pared to defend not only his general character for veracity, but 
also his general moral character. 

A witness introduced to impeach the general character of 
another should not be permitted to give evidence of particular 
facts, nor repeat the mere hearsay of strangers to the witness, 
whose testimony is intended to be diseredited. He should 
only speak of the general moral character of the witness, as 
known among his neighbors and aequaintances. The dis- 
crediting witness should not express an opinion founded on his 
knowledge of particular facts, nor upon the hearsay of strang- 
ers to the witness intended to be discredited. The diserediting 
witness may be asked, “ whether he would believe the other 
upon his oath,” or “ whether the other was worthy of belief 
on oath.” (1 Starkie on Evidence, 146; Watmore v. Dichin- 
son, 2 Ves. & Beam., 267.) But the Court should first ascer- 
tain that the discrediting witness is acquainted with the gen- 
eral character of the other, and has derived his information 
from proper sources, before he should be permitted to express 
his opinion of the credit to which the assailed witness is en- 
titled. If his opinion be formed upon a knowledge of par- 
ticular facts, or on the hearsay of strangers, then the diseredit- 
ing witness should not be asked whether the other, whose gen- 

eral charcter is intended to be impeached, “is worthy 
(212) of belief on oath,” or “ whether he would believe him 
upon his oath.” 

The previous questions to be settled are, whether the dis- 
crediting witness is acquainted with the general moral char- 
acter of the other, and whether his knowledge has been derived 
from proper sources. The first question to be asked appears 
to be, are you acquainted with the general moral character of 
the witness, whose credit is to be impeached ¢ (1 Phil. Ev., 
212; 4 Esp. Rep., 102.) He may then be interrogated as to 
the means of obtaining his knowledge. (Swift’s Ev., 145.) 
It is true, that, in 1 Stark. Ev., 147, it is said, “when general 
evidence of this nature has been given to impeach the credit of 
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a witness the opposite party may cross-examine as to the 
grounds upon which that belief is founded.” But it is then 
too late to correct the error; the injury has been done. An 
impression has been made on the minds of the jury, which 
neither the charge of the Court nor the remarks of counsel can 
entirely remove. Thus may artifice gain an advantage to 
which honesty would disdain to stoop. A witness may be in- 
troduced, and express his opinion, when it may be known to 
the party offering him that his knowledge did not authorize its 
expression. Justice could be perverted and the rights of 
parties sacrificed by testimony which the rules of evidence 
were designed to exclude. 

Let it not be said that the error can be corrected, and the 
injury redressed by granting a new trial, because of the intro- 
duction of improper evidence. Increased expense, delay and 
inconvenience, must be the consequence. The opinion of the 
witness is forbidden ground on which the Court should not 
tread until it be ascertained that it rests on a firm foundation. 


Per Curiam.—Let the judgment be affirmed. 

Approved. Downey v. Murphy, 18 N. C., 82; St. v. Parks, 
25 N. C., 296; Howell v. Howell, 32 N. C., 82; 
Ib, 469; St. v. Spurling, 118 N. C., 1250. Overruled. 
Hooper v. Moore, 48 N. C., 428. 








THE STATE v. HARVEY SAWYER. 

(2755) From Currituck. 

By the act of 1791 (Rev. chap. 354) neglecting to keep up a sufficient 
and lawful fence is rendered indictable; but the defendant must 
be convicted upon the testimony of three “ indifferent” wit- 
nesses. Held that the act introduced no new rule of evidence, 


but that the indifferent is synonymous with the word compe- 
tent. 


The defendant was indicted under the act of 1791 (Rev. 
chap. 354) for not keeping up a lawful fence, as prescribed by 
the act of 1777 (Rev. chap. 121). On the trial, the case for 
the prosecution was made out by three witnesses; but one of 
them, on his cross-examination, admitted that he was the 
owner of the land occupied by the defendant, and which was 
charged in the indictment as defectively fenced; that he had 
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leased it to the defendant, and that his stock had broken into 
the enclosures of the defendant, and had been injured by him. 
His Honor, Judge Srraner, ruled that the witness was indif- 
ferent, within the meaning of the act of 1791, and left the 
case upon the facts to the jury, who returned a verdict for the 
State, and the defendant appealed. 

The case was argued at December term last, by Mr. Attor- 
ney-General Jones, for the State, and by Gaston, for the de- 
fendant, but was continued over until this term on account of 
the illness of the late Chief Justice. 


Hat, Judge.—The objection in this case is that a witness 
was examined who was not competent, under the act of as- 
sembly, because he was not indifferent (Rev. chap. 354). It 
is true the act requires witnesses to be indifferent, but unfor- 
tunately it gives no exposition of this term. Neither does it 
set forth its import. For my own part I see too small a shade 
of difference between that term and the term competent, :to 

undertake to give to either of them a meaning essen- 


(214) tially distinct from the other. The import of the term 
competent is well known to the profession. 1 must 
take it that the legislature meant the same thing when they 
used the term indifferent. If so, it may be said that three 
witnesses were introduced on the trial, and that the requisition 
of the act was complied with. It is not to be believed that 
the legislature intended to introduce a new rule of evidence. 


Per Curiam.—Let the judgment be affirmed. 








THE STATE vy. PHILIP RAIFORD. 
From Wayne. 


Appeals to this Court can, only be brought for errors in law. The 
determination on the trial of an issue of fact, whether tried by 
a judge or a jury, cannot be reviewed. ‘Therefore the decision 
of the judge below on the plea of nul tiel record is conclusive. 
The cases of the State v. Isham, 10 N. C., 185, and the State v. 
Grayton, Ibid., 187, approved. 

Per Toomer, Judge, a scire facias which sets forth that the defend- 
ant “was fined nisi according to act of assembly,” is not sup- 
ported by an entry that the defendant being under recognizance 
“was called and failed.” 

The case of the State v. Dickinson, 7 N. C., 10, distinguished from 
this, and upproved by Toomer, Judge. 
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This was a sctre facias in the usual form, upon a recog- 
nizance for the appearance of the defendant at the spring 
term, 1828, of Wayne Superior Court, to answer the State 
upon a charge for an assault and battery. The scire facias 
recited that the defendant “was duly called and failed to ap- 
pear, and was fined nisi, according to act of assembly.” Upon 
the plea of nul tiel record, Mr. Solicitor Miller produced the 
following entry made at spring term, 1828: “Phillip Raiford, 
who was bound to appear at this term to answer the State on 

an indictment aginst him, was called and failed.” Upon 
(215) this evidence his Honor, Judge Norwoop, found the 

issue in favor of the defendant, and Mr. Solicitor ap- 
pealed. 

No counsel appeared for the defendant in this Court, and 
the cause was submitted by the Attorney-General for the State, 
without argument. 


Toomer, Judge.—lIt is a judicial maxim that to matters of 
law the Court replies; to matters of fact the jury. The isene 
joined on a plea of nul tiel record involves a question of facts 


as to the existence of a record. This is not a matter of law, 
but it is such a question of fact as must be tried and decided by 
the Court. Should the jury in the Court below, on the trial 
of an issue of fact, find a verdict contrary to the weight of 
evidence, this Court cannot, for that reason, disturb the ver- 
diet. If the Court below in trying a question of fact, as to the 
existence of a record, which is properly to be tried by that tri- 
bunal, draws incorrect inferences from the evidence, this Court 
does not see the evidence, and cannot interfere with the de- 
cision. (State v. Isham, 10 N. C., 185; State v. Grayton, 
Ib., 187.) 

It is not necessary to inquire whether the Court below had 
authority to mend this scire facias, as in proceedings between 
individuals, parties to a civil suit. If the authority be con- 
ceded, the State can derive no benefit from the concession. 
Motions to amend the pleadings are addressed to the discretion 
of the Court, and a refusal to exercise such discretion is not a 
decision which can be revised in this Court. (Armstrong v. 
Wright, 8 N. C., 93; 5 Cranch, 15; 6 Cranch, 253.) 

The following opinion is extrajudicial, but as I concur with 
the judgment of the Court below, there can be no impropriety 
in expressing that concurence. 
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I think there was no such record as that set forth in the 
scire facias. The judgment of the Court was correctly ren- 
dered on the plea of nul tiel record. The scire facias states, 

“was fined nisi agreeably to act of assembly.” No 
(216) judgment nisi was rendered. No act of the general 

assembly prescribed the penalty; no fine was imposed. 
The record of one term showed the recognizance; the record 
of the succeeding term exhibited this entry, “Defendant called 
and failed.” The case of the State v. Dickinson, 7 N. C., 10, 
has not been overlooked, but is considered not applicable to the 
present proceedings. There a recognizance was duly entered 
into; the ecognizor failed to appear; the recognizance was for- 
feited; judgment nisi was rendered against him, for the sum 
specified in the recognizance. When the scire facias issued, 
calling on the cognizor to show cause why execution should 
not issue against him, for the sum of eight hundred pounds for 
a fine on a forfeited recognizance, in failing to make his ap- 
pearance, as he was bound to do, the Court decided that the 
word fine might be rejected as surplusage; but retaining it did 
not obscure the sense of the scire facias. And the facts af- 
firmed in the scire facias substantially agreed with the record. 
There was a forfeiture recorded, and a judgment nisi for the 
sum of eight hundred pounds agreeably to the recognizance, 
and as set forth in the scire facias. And the only variance be- 
tween the record averred in the scire facias and the record 
offered in evidence to support the averments, consisted in the 
insertion of the word fine in the scire facias. 


Per Curiam.—Let the judgment be affirmed. 


Modified. Trice v. Turrentine, 35 N. C., 212; St. v. 
, 100 N. C., 422. 





THE STATE vy. ARTHUR, a Slave. 
(217) From Onslow. 


1. The right of challenge is intended to secure an impartial trial, by 
excluding objectionable persons from the panel, and not to en- 
able the accused to select a jury of his own choice. Therefore, 
where a juror was challenged for cause by the prosecution, and 
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the challenge allowed, and the jury completed before the per- 
emptory challenges were exhausted, this Court refused to ex- 
amine into the sufficiency of the cause of challenge. 


2. On a trial for murder, proof that a written paper found near the 
body of the deceased was given to the prisoner’s son for the use 
of his father, is a sufficient ground to permit the paper to go 
to the jury, with instructions to disregard it unless satisfied 
that it actually came to the prisoner’s possession. 


The prisoner was indicted for murder, and tried on the last 
circuit, before his Honor, Judge Norwoop. 

In making up the jury it was alleged on the part of the 
State, and assented to by the counsel for the prisoner, that the 
jury ought to be entirely composed of slave-owners. The 
question being considered doubtful by his honor, he consented 
to the adoption of that rule in this case, especially as it could 
not operate injuriously to the prisoner. Two jurors were chal- 
lenged by the prisoner for cause, and the cause shown was 
that they were not slave-owners; under the rule adopted the 
challenges were allowed. Afterwards a challenge for the 
same cause was made by the State, and objected to by the 
counsel for the prisoner, but was allowed by his honor. <A 
jury was made up from the panel without exhausting the per- 
emptory challenges of the prisoner. 

Upon the trial it was proved that the body of the deceased 
was found on the morning of Thursday, the 27th of Novem- 
ber, 1828, on the side of the road. There were appearances 
of a tieree conflict between two men for the distance of thirty- 

five yards, within which space, and within twelve yards 
(218) of the body, the following paper was found: 
~ Permit Arthur to pass and repass till Monday morning 
next. November 23, 1828. Henry Sueprarp.” 

Sheppard, the person who signed the paper, testified that he 
wrote this permit by the direction of the prisoner’s master, and 
that he delivered it to a little boy, the son of the prisoner, to 
carry it to his father. On this evidence the counsel for the 
prosecution moved to read the paper to the jury, which was 
objected to by that of the prisoner. His honor, thinking there 
Was sufficient evidence of the recipt of the paper by the pris- 
oner to entitle the State to read it to the jury, overruled the 
objection; but his honor at the time the paper was read in- 
formed the jury that if they should believe the prisoner ac- 
tually received the permit when it was written they would give 
to that cireumstance such weight as they thought proper; but 
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if they should think that the prisoner never received it, then 
that they should exclude from their consideration all the evi- 
dence relative to it. 

The prisoner was convicted of the charge, and appealed to 
this Court. 


The Attorney-General contended that the State was not com- 
pelled to show cause for her challenges until the whole panel 
had been exhausted, and cited 4 Blk. Com., 353; 2 Haw. P. C., 
413. 


Toomer, Judge.—Trial by jury is one of the boasted priv- 
ileges of our country. The law secures to every man accused 
of crime a fair and impartial trial, by a jury of good and law- 
ful men, free from all exception. By a jury of this character 
was the prisoner tried and convicted. When put upon his 
trial he did not exhaust his right of peremptory challenge; and 
accepted, according to the usage and practice of our Courts, 

every juror who passed upon his guilt. 
(219) The State, by the solicitor, challeged for cause one 

of the individuals named on the panel, and assigned 
as cause for challenge that he was not the owner of slaves; 
“the prisoner’s cousel objected to the legality of the chal- 
lenge,” but it was allowed by the Court. Two of the panel 
had been previously challenged by the prisoner for the same 
cause, and the challenge allowed. It is not pretended that 
the prisoner had not a fair and impartial trial, or that the 
jury by whom he was tried was not of his choice--aecepted by 
him, and free from all exception. 

It is held that the State need not assign cause of challenge, 
till the panel is gone through; and then the prosecuting officer 
must show the cause, and if not allowed by the’ Court, the 
juror must be sworn. (4 Black. Com., 353; 2 Hale’s P. C., 
271). This has been the usage of our Courts; and it is in ac- 
cordance with the practice of the Courts of that country from 
which our legal notions have been derived. Had the panel 
been gone through, the prisoner could then have claimed the 
right to have on his trial the juror who had been challenged 
by the State; and the prisoner might have had reason for com- 
plaint, if the juror were discharged, and the cause assigned did 
not disqualify him. The prosecuting officer could not at any 
antecedent stage of the proceedings be required to assign the 
cause, or the Court to pronounce its decision. The juror was 
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to stand aside, until the panel had been gone through, when 
‘the cause of challenge and the decision of the Court could be 
required. 

The prisoner accepted a jury, meeting his approbation and 
free from all exception, before it was necessary for the’ prose- 
cuting officer to assign the cause of challenge, or for the Court 
to decide on its sufficiency. This challenge by the State was 
in conformity to two challenges, previously made by the 

prisoner for the same cause and allowed by the Court. 
(220) The precedent was established by the prisoner; it was 

only followed by the State. Very different would 
have been the aspect of this case, and very different my conclu- 
sions, had a juror been imposed on the prisoner of whose quali- 
fication there was the least doubt. 

The purposes of justice and the end of criminal proceed- 
ings are attained when a fair and impartial trial is secured to 
the accused. The right of challenge is given to prisoners, not 
that a particular individual may be put on the jury, but that 
the prisoner may have a jury free from all objection. The 
prisoner could have arbitrarily and capriciously challenged, 
without assigning any cause, thirty-five jurors. The cireum- 
stance of accepting a jury without exercising to its full extent 
this right of peremptory challenge shows that the jury was of 
the prisoner’s choice, and free from all exception. 

This view of the case dispenses with the necessity of express- 
ing any opinion as to the qualification of the juror. That 
point does not now require the decision of the Court. And 
any construction given by me to the act of 1816 (Rev. chap. 
912), as to its effect in repealing that part of the act of 1793 
(Rey. chap. 381), prescribing the qualifications of jurors for 
the trial of slaves, would be a mere obiter dictum, and could 
furnish no rule for the government of future trials. The 
opinion on this subject, expressed by that eminent jurist and 
accomplished scholar, the late Chief Justice Taytor, in the 
case of the State v. Jim, 12 N. C., 144, was not the decision 
of the Court. The question is considered open for adjudica- 
tion. That opinion is entitled to respect, for the reasons 
which accompany it; but still more for the judicial reputation 
and high character of the individual who expressed it; but I . 
wish not to be understood as concurring it it. 

I perceive no error in the admission of evidence, or in the 
judge’s instructions to the jury. 
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(221) Henperson, Chief Justice.—The motion for a new 
trial is founded on a mistaken notion of the law as to 
the formation of juries in capital cases. The rule is not that 
the prisoner shall be tried by a jury of his own choice or selee- 
tion, but by one against which, after having exhausted his 
peremptory challenges, he can offer no just exception. He 
has not the right of claiming that every person drawn as a 
juror, and tendered to him, shall be of his jury. The Court, 
to be sure, cannot arbitrarily withdraw a juror from him witb- 
out any cause. But if in the exercise of this judgment it 
should improperly allow a challenge made by the State it is 
no cause for a new trial. That this is the case is most con- 
clusively shown, by the practice under the act of Hen., 8, al- 
lowing the King to challenge for cause. Under that statute 
the. uniform practice has been not to pass upon the cause of 
challenge until the panel is gone through. The challenged 
jurors stand aside until that is done, and if a jury is formed 
without them the cause of challenge is not examined. But if 
the prisoner had a right to the juror, unless the cause of chal- 
lenge was good, the Court must have passed upon it before 
another was drawn. As to the question whether the challenge 
was properly allowed or not, it is unnecessary to give an opin- 
ion, and none is intended to be intimated. The permit, I 
think, was properly received in evidence, and the law properly 
laid down by the judge. 
Per Curiam.—Let the judgment be affirmed. 
Approved. St. v. Hensley, 94 N. C., 1022; St. v. Free- 
man, 100 N. C., 429. 





THE STATE v. THOMAS NORMAN. 
From Guilford. 


An indictment on a statute need not negative a proviso which merely 
withdraws a case from its operation; aliter where the proviso 
adds a qualification to the enactment so as to bring a case 
within it, which but for the proviso would be without the 
statute. Therefore, an indictment on the statute of 1790 
against bigamy, which avers that the first wife was living at 
the time of the second marriage. is good, without an averment 
that the first marriage then subsisted. 


The prisoner was tried on the last cireuit before his Honor, 
Judge Martin, on the following indictment: 
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“The jurors, &c., on their oath present, that T. N., late of, &c., 
on, &c., in, &c., did marry one, M. B., spinster, and her, the said M. 
B., then and there had for his wife, and that the said T. N. after- 
wards, to wit, on, &c., with force and arms, in, &c., feloniously did 
marry and take to wife one P. S., spinster, and to her, the said P. 
S., then and there was married, the said M. B., his former wife be- 
ing then alive, and in full life in, &c. Against the form of the acts 
of the general assembly in such case made and provided; and against 
the peace and dignity of the State.” 


After a verdict for the State the counsel for the prisoner 
moved in arrest of judgment, which motion being sustained by 
his honor, Mr. Solicitor-General Scott prayed an appeal to this 
Court. 

The form in which the record of the cause was certified con- 
stituted an objection in this Court. After setting forth the 
names of the jurors, the words of the transcript were “ who be- 
ing sworn, charged and empanelled true deliverance to make 
between the State and the prisoner at the bar, Thomas Nor- 
man, and having heard their evidence, both of law and the 
fact, the counsel for the State and the prisoner, and also the 
charge of the Court, returned to the Court (in manner and 
form as the custom is) their verdict, guilty, when the Court 

recorded the verdict in the words following, to wit: 
(223) “Find the defendant, Thomas Norman, guilty of the 

felony and bigamy, and of taking to himself a second 
wife, his former wife being still living, as charged in the bill 
of indictment, and that the second marriage was after the first 
day of April, 1828, but before the finding of the bill of in- 
dictment.” 

The dates set forth in the record were also in figures, and 
not in letters, as is usual in records.* 





* Act of 1790. 


1. If any person now married, or who hereafter shall be mar- 
ried, doth take to him or herself another husband or wife, while his 
or her former wife or husband is still alive, every such offence shall 
be felony, and the person so offending shall suffer death as in cases 
of felony. Provided, always, That this act shall not extend to any 
person or persons whose husband or wife shall continually remain 
beyond sea for the space of seven years together, nor to any person 
or persons whose husband or wife shall absent him or herself in 
any other manner for the space of seven years together, such person 
not knowing his or her said husband or wife to be living within that 
time. 

2. This act shall not extend to any person or persons who are or 
shall be at the time of such after-marriage divorced according to the 
mode established, or which hereafter shall be established by law, 
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The Attorney-General, for the State—The indictment 
charges that the defendant, on the 15th day of September, 
1819, married one Mary Baker; that afterwards, on the 1st 
day of April, 1828, he married Peggy Sillaner, his first wife 
being then alive. The presiding judge considers this indict- 
(224) ment as insufficient, and arrests the judgment upon 

the ground, as I suppose, that from the face of the in- 
dictment more than seven years had elapsed between the first 
and second marriage, and that it is not charged that the de- 
fendant knew his first wife to be living within that time. It 
will be found that it is not necessary that it should be so 
charged. By our act of assembly, 1790 (Rev. chap. 323) it 
it declared that any person, being married, who shall take to 
him or herself a second husband or wife whilst the former is 
alive shall be guilty of a felony. The proviso to this act is, 
first, where the husband or wife shall remaind beyond seas for 
seven years; secondly, where the one shall absent him or her- 
self for seven years, without the fact of being alive being 
known to the other at the second marriage. 

It is a plain and general rule in civil pleading that matter 
which should come more properly from the other side need not 
be stated. As in pleading upon statutes, where there is an ex- 
ception in the enacting clause, the plaintiff must show that the 
defendant is not within the exception; but if there is an excep- 
tion in a subsequent clause, that is a matter of defence, and 
the party must show it to exempt himself from the penalty. 
(1 Chitty’s Civil Pleading, 228.) This rule operates also in 
criminal pleading. (Starkie’s Crim. Pleading, 188.) Ifa 
prima facie illegality be shown, the indictment will be suff- 
cient, as it is unnecessary to negative any excuse or justifica- 
tion, the affirmative of which would be an answer to the 





nor to any person or persons whose former marriage is declared by 
law to be void and of no effect, nor to any person or persons for or 
by reason of any former marriage had or made within the age of 
consent. 


Act of 1809. 


An act to amend the first section of an act passed at Fayetteville, in 
the year one thousand seven hundred and ninety, entitled “An 
act to restrain all married persons from marrying again whilst 
their former wives or former husbands are living.” 

1. If any person now married, or who hereafter shall be married, 
doth take to him or herself another husband or wife, while his or her 
former wife or husband is still living, every such offender shall be 
adjudged a felon, without benefit of clergy, and shall suffer death. 
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charge. In the case of Rex v. Jarvis (1 East., 645), which 
was a conviction on the game laws, Lord Mansfield observes: 
“Tt is a known distinction that what comes by way of proviso, 
ina statute must be insisted on, by way of defence, by the party 
accused; but where exceptions are in the enacting part of law 
it must, in the indictment, charge that the defendant is not 
within any of them.” The same rule with respect to provisos 
and exceptions is clearly laid down by Lord Hale (Vol. 2, 170). 
Again, our act of 1790 is nearly a copy of the statute 
225) of 1 James I, chap. 11, iv which are to be found the 
same provisions; and it will be found that the forms in 
Chitty, Archbold and Starkie correspond with this indictment 
—none of them negativing the exception of the husband or 
wife knowing of the other party’s being alive at the time of 
the second marriage. Archbold, in giving what the defendant 
may prove in defence, states this proviso of absenting him or 
herself for the space of seven years, the one not knowing the 
other to be living at the time. (Archbold, 359.) 


Winston, for the prisoner, contended— 


1. That the paper certified to this Court as the transcript 
of the record was nothing more than an historical narration of 
the facts which took place in the Court below, which did not 
enable this Court to pronounce sentence. For this he cited 
Wilcox v. Ray, 2 N. C., 410. 

2. That the formal and proper manner of setting forth the 
act of a Court was in the present tense—whereas the transcript 
sent up was in the preterperfect. For which was cited 9 
Viner., 574; Rex v. Lawrence, 8 Serg. & Low, 196; Ventris v. 
Carter, Yelv., 130; Robins v. Sanders, Cro. J., 386. 

3. That the dates set forth in the transcript were given in 
figures, when it was proper to give them in words. (2 Hawkins, 
350, sec. 127.) 

4. He contended that the judge below was right in arrest- 
ing the judgment, because it was not averred in the indict- 
ment that the first marriage was valid and subsisting at the 
time of the second. He admitted that an indictment need not 
negative a proviso contained in a statute upon which it was 
framed; but he contended that the rule was different where the 
proviso modifies the enacting clause, and makes the offence 
described in it essentially different from that described in the 
whole statute. He contended that the essence of the offence 
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consisted in the fact that the prisoner had contracted 
(226) a second marriage while the first subsisted—not while 

the first wife was alive, and, of consequence, that the 
existence of the first ought to be averred. For this was cited 
Rex v. Sparting, 1 Stra., 497; Rew v. Jarvis, Burn., 148; 8 
N. C., 22; Rea v. Wheatman, Doug., 345. And that the pre- 
cedents of indictments for bigamy were in accordance, 
(Duchess of Kingston’s case, 3 Chitty, chap. 2; Archbold’s 
Crim. Pleading, 357.) 


Henperson, Chief J ustice.--We find in the acts of our legis- 
lature two kinds of provisoes--the one in the nature of an 
exception, which withdraws the case provided for from the 
operation of the act, the other adding a qualification, whereby 
a case is brought within that operation. Where the proviso 
is of the first kind it is not necessary in an indictment, or other 
charge founded upon the act, to negative the proviso; but if 
the case is within the proviso it is left to the defendant to 
show that fact by way of defence. But in a proviso of the 
latter description the indictment must bring the case within 
the proviso. For, in reality, that which is provided for, in 
what is called a prov iso to the act, is part of the enactment 
itself. If this case is tested by these rules it will be found that 
the proviso, which exempts from the operation of the act per- 
sons who have been divorced, is one of the first class. It with- 
draws such a case from the operation of the act. Lf, there- 
fore, it be the fact, that the defendant had been divorced from 
his first wife, it lay on him to show it as a defence. All the 
precedents produced are so, except that in the Duchess of 
Kingston’s case. The form of the indictment in that case was, 
1 presume, settled by Lord Thurlow, and it being a case of 
great excitement, I suppose the averment that she had not 
been divorced from her former husband, was made from great 
caution. 

Although the act of 1809 contains no previso, and is m 

itself a complete enactment on the subject, yet as it is 

(227) an amendment to and explanatory of the act of 1790, 

and wasdesigned only to oust the offender of his clergy, 

IT have considered this case as if every proviso contained in the 

first act was incorporated in that of 1809, for such I believe 
to be its just exposition. ° 

The exception that the dates are in figures, not written, nor 
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in Roman numerals, has been, I believe, disallowed in the old 
Supreme Court more than once. 

It is objected that the transcript sent up from the Superior 
Court is a mere certificate of what was done, and not a copy 
of the record. It is somewhat of that character, but a suffi- 
ciency appears as a copy to warrant a judgment for the State. 


Per Curiam.—Judgement reversed. The Court below will 
proceed to judgment of death. 


Approved. St. v. Narrows, 100 N. C., 477; St. v. Downs, 
116 N. C., 1064. 





